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352.9,Sa52a, 19  34 
San  Francisco  (Calif.) 
City  Attorney's  0-f-Fice 
0-f-ficial  opinions  o-f 
the  City  Attorney  of 
the 
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Admlnlstra^lTa  if floes* 

Itjht  of  JioaivS  of  fnpervlEors  nnd 
Uonbors  thereof  to   Interfere  with 764 

AOMtdoMnt  of  5ee.7  Charter 

Does  not  Affeot  Incumbents  then 

Sonrisng  Positions  as  to    'esidence- 

Persons   "blanketed  in"  Hl^'her  Urode 

Positions  In  'ater  "ept.   oaanot 

Dislodge  Incumb<ant   Lower    irade  upon 

Terrains tion  of  former's    'osition,t^to,    •    .    •    .   766 

Appointment   of  Agent  to  Investigate  Relief   Allowance 

by  Citizens*   Advisory  Relief  Committee   .    .    .    .773 


Appropriation  from  Tax  Funds  for  i::xtension 

of    "L**  Line  :.:unicipal   Railway 774 


Assessrnent  and  Taxation  -  Ceowtary  Property 

iiaM!apted  Therofron 761 


Attachment  or  execution  of  iiail 793 

Awarding  of  contract  to  bidders  who  do  not 

Possess  Contractor's  License   795 

Appropriation  Ordinance  ->  I-owep  of  Veto  over 808 

Application  of  Cornelia  Jones  Robertson     for 
3uilGin.7  rorniit  -   riscretionary 
Powers  of  3oard  of  Permit  Appeals 
to  Or-^nt .816 

;amual  Appropriation  Ordinance  and  ..nnual  Salary 
Ordinance  -  conflict  between  -  in  re 
Filling  of  vacancies  In  existing 
lositions , 018 


Appoint  lent  of  Inspectors  of  Police 829 


Appointment  of  Chief  Jlerk  &.  Property  cleric 

in  -  olioe  .  epartzaent n,z^ 

Anending  ^eos*71  i,  73  of   J   nrter  839 

.r.en<i  ont  I.o.ll  of   .;Lj;rter  -      ffect  of  on     MlMr-i,,,    ^t^^  r ai 


Apartaent     Soase  Altex*atlon8  ^~^^^  »~  >♦"»  <  ^-«    ,    ,    w^^i~        838 


Application  of  Greer  Ecmo  Ino,   for  •permit  t6 

Qonduct  Hogpital   at  6000  Fulton     t 853 


B 


Benefits  paid  to  Members  of  Police  k   Fire 
Departments  or  their  Dependents 
by  Retirement  System  for  Injuries 
Incurred 762 

Board  of  Supervisors- 
Right  of  :<!emberB  to  Inte  -^ere  in 
Administrative  Affairs .764 

Board  of  J  emit  i^ppeuls  -  Hight  of  new  ember  to  '.  ote  .  .775 
Bond  -  Jitney  .iond  and  Insurance 779 


Board  of  supervisors  -  Power  of  Ovsr  judf^et- 

as  to  Changing  Items  Thereof  -----  —  ,  .  ,790 


Budget  -  Power  of  Board  of  5uperviL,ors  Over- 

Espeoially  as  to  Changing  Items  thereof  ....  790 


Board  of  rermlt  nppealt  •  Right  of  appeal  to  from 
ction  of  3oerd  of  i>U]:orvlcor8  Grunting  a 
3pur  Traok 792 


31 


flail  -  Attachment  or  execution  of 793 


Board  of  Cupervisors  -  Proposed  Removal  of 

Municipal  Kailway  TrackL 796 

iiudgeting  I'unds  -  received  from  otor  vehicle 

Jfuel  I'unds 001 

Building  Itestriotions-  ..nforoement  of 

by  City  Planning  Coaaisaion ...  798 

Bureau  of  .accounting  -  .Establishment  of  and 
Appointment  of  head  -  effect  of 
Appointment  on  GiTll  "ervioe  amr^loyees 
of  Public  Utilities  Commission 810 

Board  of  rjaucatlon-Hesearoh  !  apartment  ........   015 

Board  of  T'ermit  Appeals  -  Discretionary  ]'owers  -jf 

re;AppliOHtion  of  Jornelia  Jones  riobertson 

for  Building  i  ermit 816 

Budget  Expenditures  -  ^iuestion  as  to  whether  1934-^5 
Budget  Expenditures  comply  with  the 
Mandates  of  iec. 20  ,.vrt. XI, Constitution, 
coramonly  known  as  •'Riley  Stewart  Bill."  .  .  .  823 

Bond  Interest  &.   Rederiptlon  Charges  on  Hatch  Hetchy 

Bonds  -  re  use  of  income  from  vrater  Tept.  .  .827 
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Board  of  -Education  -  .Ught  of   to  Charge  fee 

for  Taking  -examination  for  .-appointment 840 


Bridge  Approaches  -  Control  of  -  and  Interurban  Oars 

Thereon  and  Rapid  Transit  Therefrom   846 

Bookkeeper  -  Status  of  James  F.   r'ulleii  Bookkeeper 

Construction  Division, Livemore, Office   ....       850 


C.W.A  -  and  Kindred  Organizations: 
re:  Use  of  Relief  Funds  in 
Payment  for  Rental  of  Premises  765 

Civil  Service  -  Transfer  of  Employees 

"Blanketed  in"  to  Other  Departments 768 

Civil  Service  -  Probationary  Period  by 

Appointees  and  Removal  thereafter 

by  the  Appointing  Powers 769 

Citizens'  Advisory  Relief  Conmittee 
Appointment  of  Agent  to 
Investigate  Relief  Allowai  ce  .  .  .  ^  ...   773 

Coniplaints  made  to  Office  of  Mayor 

Inspection  of 782 

Cemetery  Property  -  Exemption  from 

Assessment  St   Taxation 781 

Contract  -  ^warding  of  to  aidder^  who  do 

wot  Possess  contractor' a  License  795 

Contractor's  License  -  Awarding  of  to  Bidders 

who  do  not  possess  same  ...    ....  795 

'city  Planning  Commission  -  Enforcement  by 

Commission  of  Private  auilding 

rtestrictions  798 

Contributions  to  Retirement  System  -  Necessity 
of  Continuing  Contributions  to 
Match  Contributions  of  Employees  ....  799 

Civil  Service  -  Employees  of  San  Francisco  Jail 

in  San  Mateo  County  must  be  civil  service- 
City  Sc   County  of  S.F.Not  Obligated  to 
pay  Transportation 804 

Cash  Reserve  Fund  -  Use  of 806 

Citizen's  Emergency  Relief  Committee 

Vacations  for  Employees  of 807 


Conflict  between  annual  appropriation  ordinance 
and  annual  salary  ordinance-  in  re 
filling  of  vacancies  in  existing 
positions 818 


Charitable  Solicitation  Ordinance  as  presented 

July  30,1934  is  constitutional  824 


Civil  Service  Employees  -  Vacations  of  Certafn  Employees 
who  have  been  given  a  permanent  standing 
pursuant  to  the  McGiliicuddy  So  McLeon  Cases  .  .  831 

Chief  Clerk  &  Property  Cleric  in  Police  Department 

Appointment  of 834 

Calling  for  Bids  for  Collection  of  Garbage 835 

Charter  Amendment  ^   Signatures  on  Initiative  Measure  .  .  ►  .  ,  836 

Charter  Amendment  No, 71  -  Amending  Secs.71  &  73  etc 839 

Contracts  -  Deductions  from  Final  Payment  on 

Which  are  not  completed  within  Stipulated  time.  .  .  845 

Control  of  Location  of  Bridge  Approaches  and 
Interurban  Cars  thereon  and  Rapid 
Transit  Therefrom 846 

Civil  Service  Enrployees  -  Form  of  Charges  against 849 

Charges  -  Form  of  Against  Civil  Service  Employees  849 

Condemnation  of  Strip  of  Land  on  Boundary  of 

Tround  Occupie^^  by  Palace  of  Fine  Arts  .  ,  ►  .  .  .  854 


Disposal  of  Gifts  to  l.'useuxa 821. 

Dismissal  of  Substitute  Teachers  943 


Disposal  of  Garbage  of  San  Frcncisco 

as  a  "  unlclpal  JorT)oration 855 


E 

Establishment  of  New  Positions  In  Recreation  Dept. 
and  lay  off  of  Certain  Employees  of  the   ~ 

Dept*  -  Right  to  Permit  Dept.  of  Public 

Works  to  Perfoim  Work  on  Playgrounds 780 


Exemption  from  Assessment  and  Taxation  of  

Cemetery  Property  •  .  .  » ....  'V~.'    781 

Employees  of  City  and  County  -  in  re: 

Obtaining  Information  on  Matters  not  Provided 

for  by  Charter  as  a  Qualification  for  employment,  •  ,783. 


Enforcement  by  City  Planning  Commission  of 

Private  Building  Restrictions 798 

Employment  of  Probationers  as  Substitutes         — 

After  Three  Years  Probation ,  .  .  .  .  803 

Employees  of  San  Francisco  Jail  in  San  Mateo  County 
must  be  Civil  Service  -  City  and  County  not 
Obligated  to  pay  Transportation 804 

Exemption  Tax  -  Personal  Property  »  .  . 809 

Establishment  of  Bureau  of  Accounting  and  Appointment 
of  Head  -  Effect  of  Appointment  of  Civil 
Service  Employees  -  Public  Utilities  Commission,  .  810 

Election  of  Publio  Defender  •>  Time  and  Method  of  Election  ,  811 
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Emergency  -  Powers  of  Mayor  under  See,  25  Charter 819 

Electrical  Work  -  Registration  of  Persons  and 

Firms  performing  Electrical  '.i'ork 825 

Wffect  of  Proposed  Charter  :jnendnent  No. 11  on 

Salaries  and  Status  of  City  Employees 

Receiving  $175.00  and  less  per  month 841 


// 


Fee  Required  of  Retired  Partner  under 

Used  Car  Dealers  Ordinance 767 

Fire  Escapes  -  Improvement  of  upon 

Buildings  Already  Constructed  794 

Fire  Insurance  -  School  Buildings 830 

Funds  of  S.F.V^ater  Dept,  -  use  of  to  def ray- 
cost  of  Commemorating  First  Delivery 
of  Hetch  Hetchy  Water 837 

Fees  -  Keeper's  Fees  Collected  by  Sheriff 
j        Subject  to  Refund 847 

Fire  Department  -  Widow  of  Member  of  Fire  Department 
who  lost  his  life  in  performenca  of  his 
Duty  outsi*e  City  is  entitled  to  benefits 
of  Retirement  Syatem 852 


Garbage  -  Disposal  of  by  San  Francisco  as  a 

Municipal  Corporation  855 


Greer  Home  Inc.  -  Application  to  Conduct  Hospital  053 


Hetch  Hetchy  Bonds  -  Use  of  Incoaie  from  .tater 
Department  to  pay  Bond  Interest  and 
Redemption  c^harges  on. 827 


I 

Inspection  of  Complaints  made  to  the  Office  of  Mayor  .  .  .  ►  782 

Information  -  in  re  Obtaining  information  from  City 

Employees  on  Matters  Provided  by  Charter  as  a 
Qualification  for  Employment  783 

Issuance  of  Scrip  by  Municipalities  791 

Improvement  of  Fire  Escapes  upon  Buildings 

Already  Constructed  ».,.  .794 

Investigation  by  Board  of  Supervisors  of  Proposed 

Reiioval  of  Municipal  Railway  Tracks 796 

I 
Inspectors  of  Police  -  Appoitment  of 829 

Insurance  «  placii 


»  •  placing  of  on  Property  under 
Jurisdiction  of  Recreation  Gomm 


immission 832 


Jitney  Bond  and  Ineuranoo 779 


E 


Keeper's  Fees  Collected  by  Sheriff 

Subject  to  Refund  when.  Order  for 

same  is  Countermanded  before         

Performance .  . .  .  847 


License  Taxes  Assessed  to  Real  Estate  Brokers  820 

Location  of  Bridge  Approaches  -  Control  of  etc  846 

Land  -  Condemnation  of  land  on  boundary  of  Ground 

Occupied  by  Palace  of  Fine  Arts  , 854 


M 


Membership  on  Committee  Expending 

Public  JTelief  Funds 763 


Money  in  Litigation  Impounded  by  Court  Order 
,  Taxation  of 772 


Meaning  of  Term  "Property  Affected"  -re-zoning, etc.  .  .  .  776 

Mayor  -  Inspection  of  Complaints  made  to  Office  of  ...  .  782 
Milk  -  Outside  City  -  ^Qualifications  of  Inspectors  .  .  ..  ►  784 

Motor  Vehicle  Fuel  Fund  -  Budgeting  of 801 

Municipal  Railway  on  10th  Avenue- 
Tracks  may  be  Legally  Removed 802 

Mayor  -  Powers  of  under  Sec. 25  of  Charter 

During  an  Existing  Emergency  819 

Marriage  of  Displaced  Probationary  Teachers 828 


Matron  -  Police  under  Sec. 162  of  New  Charter 
not  a  Member  of  Police  Department 
for  Retirement  Purposes  848 


N 


New  Member  pn  Board  of  Fermit  Appeals- 

Riglit  of  to  Vote  on  Application 
Previously  Heard  . 


New  Streets  -  Recommendation  of  Board  of  Supervisors 
That  New  Streets  be  Opened  ...►*►.. 


775 
789 


National  Guard  -  Payment  of  Salaries  to  Members 
of  while  in  Active  Service  of  while 
Attending  Annual  ilncampments  .  .  .  .  . 


.817 


Ordinal  ce  -  Declaring  and  f.'.aking  Deductions  from 

Salaries  under  Sec. 70.1  of   the  Oharter- 

initiative   and   Referendum 805. 

Drdinance   -  Appropriation-  Power  of  Veto  Over 808 


Ordinance  -  Annual  Appropriation  and  Annual  Salary- 
re  Conflict  of 818 

Ordinance  -  Charitable   Solicitation  Orainance  as 

Presented  Jvily  30.1934  is  constitutional    .    ,    .    .824 


Police  &  Fire  Departments  -  Benefits  Paid  to 

Members  of  to  their  Dependents  through 
Third  Party  may  be  Collected  from  said 
Third  Party 762 

Public  Relief  Funds- 
Membership  on  Committees •».  .763 

Proceeds  from  Relief  Bonds  -  re  Use  of  for 

Purchase  of  Materials 777 

Portion  of  Day  Required  to  Teach  in  Order  to 

Receive  Probationary  Year*s  Credit  780 

Public  Utilities  Commission  -  Resolutions  of  Board  of 

Supervisors  Making  Recommendations  to  ♦  785 

Payment  of  Second  Installment  of  Taxes  when  First 

Installment  is  still  due 786 

Permit  -  Granting  of  to  Construct  V/aiting  Room  at  Foot 

of  Buchannan  Street 788 

Permit  -  Spur  Track  -  Right  of  Appeal  to  Board  of 
Supervisors  from  Action  of  Board  of 
Permit  Appeals ►  792 

Proposed  Removal  of  Municipal  Railway  Tracks- 
Investigation  by  Board  of  Supervisors 796 

i 

Police  Commission  -  Right  of  to  make  Rules  and 

Regulations  .  .  .  .  •   797 

Private  Building  Restrictions  -  Enforcement  of  by 

City  Planning  Commission  798 

I 

;Personal  Property  -  Tax  Exemption  .  .  .  .  ^ 809 

Public  Utilities  Commission  -  Establishment  of 

Bureau  of  Accounting ► 810 

iPublic  Defender  -  Time  and  Method  of  Election 811 

Payment  of  Salaries  *f  Members  of  National  Guard 
Viniile  in  Active  Service  or  while 
Attending  Annual  Encampments  817 

Powers  of  Mayor  under  Sec. 25  of  Charter  During 

an  Existing  Emergency 819 

Probationary  Teachers  -  Marriage  of  828 

Police  -  Appointment  of  Inspectors 829 

Probationary  Teachers  -  Reassighment  of  826 


p 

Placing  of  Insurance  on  Property  iinder  Jurisdiction 

of  Recreation  Gonnalsslon 832 

Personal  Property  Taxes  Issued  &  Collected  upon 

Fund  In  Poasesslon  of  Clerk  of  Court 833 

Police  Department  -  Appointment  of  Clerks  in 834 

Permit  -  Right  to  Transfer  without  Consent 

of  Holder  Thereof  •..,*  •..,.  844 

Police  "atron  under  Sec.162  of  Wew  Charter 
is  not  a  member  of  i  olice  Dept. 
for  Retirement  lurposes  •m*mm***»*,»»   848 

Panaiua-racific  International  Exposition 

Scholarship  'und  -  n'ar  r^eraorial  .  .  «*»«4».  •  85| 

Permit  for  conduct  of  Hospital  at  6000  Fulton  treat 

/application  of  Greer  Home,  Inc. 853 

Palace  of  T^ine  ,>.rt8  -  Condemnation  of  .  trip 
of  Lund  on  boundary  of  Grounds  of 854 


Public  Utilities  Commission  ->  Hlght  to  appoint  its 
secretary  and  Head  of  Bureau  of  Public 
Halations  as  »:.xempt  from  Civil  service 
Provisions  of  .'liar^er  • 856 


-^ 


Qualifications  of  Inspectors  for  Inspection 

of  Milk  Outside  the  City 78- 


R 

Retirement  System  -  Benefits  paid  to  Members  of 
Police  &.  Fire  Departments  or  their 
Dependents  for  Injuries  Incurred  while 
on  Duty  Through  Third  Party  may  be 
Collected  from  said  Third  Party 762 

Right  of  Board  of  Supervisors  and  Members  thereof 

to  Interfere  in  Administrative  Affairs 764 

Right  of  Playground  Commission  to  Permit 
Department  of  Public  Works  to 
Perform  Work  on  Playgrounds 770 

Recreation  Department  -  Establishment  of  New 

Positions  and  lay-off  of  Certain  Employees- 
Right  to  Permit  Department  of  Public  Works 
to  Perform  Work  on  Playgrounds 770 

Reconstruction  of  Buildings- 

in  non-conforming  Use 771 

Relief  Allowance  by  Citizens'  Advisory 

Relief  Committee  -  Appointment  of 

Agent  to  Investigate 773 

Right  of  a  new  Member  on  Board  of  Permit  Appeals 

To  Vote  on  Application  Previously  Heard  ....  775 

Relief  Projects  -  Use  of  Proceeds  from  Relief  Bonds 
For  Purchase  of  materials  to  be  Used  in 
Connection  tAierewith 777 

Rezoning  of  Roosevelt  Terrace  -  I.Ieaning  of  / 

Term  "Property  effected" 778 

Resolutions  of  Board  of  Supervisors  -  Making 

Recommendations  to  Public  Utilities  Commission.  .785 

Recommendations  to  Public  Utilities  Commission  -  re 

Resolutions  of  Board  of  Supervisors  to  make.  .  .  785 

Recommendations  of  Board  of  Supervisors  that 

New  Streets  be  Opened 789 

Rules  and  Regulations  -  Right  of  Police 

Commissioners  to  make •  797 

jRetirement  System  -  Necessity  of  Continuing 
'  Contributions  to  match  those  of 

Employees 799 

Removal  of  I.'.unicipal  Tracks  on  10th  Ave 802 

Referendum  or  Initiative-  Ordinance  declaring  Deductions 

from  Salaries  under  Sec. 70.1  of  charter  .  .  .  8Uo 


R 


Removal  of  I.Iains  -  Water  Department  must  pay  for 813 

Research  Department  -  Board  of  Education  815 

"Riley  Stewart  Bill"  -  re  Application  to  1934-35 

Budget  of  Expenditures  833 

Registration  -Persons  or  Firms  Ferformimr 

^  Electrical  Work 825 

Reassignment  of  Probationary  Teacher  826 

Recreation  Commission  -  Placing  of  Insurance  on 

Property  under  Jurisdiction  of 838 

Right  of  Board  of  Education  to  Charge  Fee  for 

Talcing  Examination  for  Appointment 840 

Right  to  Transfer  Permit  without  Consent  of 

Holder  Thereof 844 

Retirement  -  Police  Matron  not  Manber  of  Police 

Department  for  Retirement  Purposes  etc.  .  .  ,  849 

Retirement  System  -  Widow  of  Manber  of  Fire  Dept. 
who  lost  life  in  Performance  of  Duty 
Outside  City  -  entitled  to  benefits  of  ...  .  852 


School  Year  as  Applied  to  Substitute  Teachers- 
Definition  of 780 

Scrip  by  Municipalities  -  Issuance  of 791 

I 
Spur  Track  Permit  -  Right  of  Appeal  from  Action  of 

Board  of  Permit  Appeals  to  Board  of  Supervisors  .  .  .  .792 

Street  Assessment  of  Property  -  under  Jurisdiction 

of  '(Vater  Department 814 

School  Buildings  -  Fire  Insurance  on T' ■t*'V  .830 

Signatures  nunBer  of  on  Initiative  ^asure 

to  Amend  Charter ► 836 

Submission  of  Charter  Amendment  No .71 

Amending  Sees.  71  and  73  of  Charter 839 

Salaries  and  Statu^  of  City  Employees  -  Effect  of 

Proposed  Charter  Amendment  No.ll  on  841 

Substitute  Teachers  •  Procedure  for  Dismissal  of 
,       to  Prevent  Obtaining  Probationary  Statu^ 843 

Sheriff  -  Keeper's  Feet   Collected  by  Subject  to 

Refund  when  Order  for  Lane  is  oounter-ianded 
i        Before  rerforaance , g^^ 

Status  of  James  7.  rullen  -  Bookkeeper  Construction 

Division  -  Liverraore  Office q50 

Secretary  of  ;  ublio  Utilities  CoMsission  not 

subject  to  Civil  f  rvice q55 

S.P.Jater  Jepartmont  -  Status  of  I^att  Jorgensen 

cinployee  of q57 


Teacher  -  Returning  to  Service  after  Resignation 

Entitled  to  Credit  under  Charter  761 

Taxation  of  Money  in  Litigation  Impounded  ^y  Court  Order  .  .  772 


Tax  Funds  -  re  Appropriation  of  for  Extension  of 

"L"  line  Ivlunicipal  Railway 774 


I 


Taxes  -  Pajnnent  of  Second  Ihstallment  when 

First  Installment  is  Still  due 786 

Tenure  or  Permanency  of  Teacher  in  Particular  District  .  .  .  787 

Teacher  -  Tenure  or  Permanency  of  etc 787 

I  fu^J'^j.^ /^^ 

Tenth  Avenue  Tracks  of  Municipal  Railway 

Maj''  Legally  be  Removed 802 

Teachers  -  Probationary  -  Employment  of  as 

Substitutes  after  three  Years  Probation  .....  803 

t 
Tax  Exemption  -  Personal  Property 809 

Taxes  -  License  -  Assessed  to  Real  Estate  Brokers 820 

i  7  <^\^ii\M^X- —  ^-^  >- 

Teachers  -  Marriage  of  Displaced  Probationary  Teachers  .  .  .  828 

Taxes  -  Personal  Property  -  Issued  and  Collected 

Upon  Fund  in  Possession  of  Clerk  of  Court  etc.  .  .  .835 


j2.^ 


u_ 

Used  Car  Dealers  Ordinanoe  -  Pees  Required 

of  Retired   Partner 768 

Vam  of  iroceods  frotti  Koli©f  Jond»  for  i  urot.aee  of 
'.  terluls  to  be  used  In  Gormectlon  with 
Heliof  .rojects '^'^'^ 

Use  of  Cash  Ileserre  Fund   • 806 

U.   S.  Mint  -  zoning  of  Land  for 842 


Vacations  for  Employees  of  the  Citizen's 

Emergency  Relief  Committee  .  807 


Vice-Principal  does  not  become  a  Principal  upon 
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January  5,1934. 


SUBJ1iX:T:  Benefits  :"aid  to  .'Tembers  of  Police 
and  Fire  ^departments  or  their 
Dependents,  by  'Retirement  System, 
for  Injuries  Incurred  on  '?uty, 
through  Third  r-'arty,  may  be 
Colleoted  from  said  Party; 
Procedure  Suggested. 


Gentlemen: 

Your  body  has  sutaitted  to  rae  the  question,  as  to  the 
authority  of  the  -ietirement  Board  to  subrogate  the  City  and  County 
of  San  Francisco  for  an  injured  employee  in  the  Police  or  Fire 
Department,  or  his  beneficiaries,  to  whom  a  benefit  is  payable 
vinder  your  system,  as  at^ainst  a  third  party  causing  the  injury 
or  death,  for  the  svim  expended  on  account  of  the  said  injury. 

You  indicate  that  the  above  problem  is  suggested  by  the 
fact  that  members  of  the  aforesaid  departments,  injured  In  the 
performance  of  duty  are  subject  to,  but  not  administered  under, 
the  State  Compensation  Act,  receiving  their  benefits  from  the 
retirement  provisions  of  the  Chatter  of  the  City  and  County. 

The  statement  is  further  made  to  the  effect,  that  the 
organic  law  provides  injured  members  will  receive  certain  benefits 
if  incapacitated  and  retired  on  account  of  injuries  incurred  during 
duty,  and  that  any  amount  payable  under  th   terms  of  the  State 
Compensation  AOt  be  deducted  froxQ  the  pensions. 

OPINION 

Section  26,  of  the  "Workmen's  Compensation, Insurance  and 
Safety  Laws,  provides  that  any  employer  having  paid,  or  having 
become  obli;.;ated  to  pay  compensation  to  an  anployee,  by  a  third 
party,  may  make  a  claim  or  bring  an  action  against  such  third  party, 
in  order  to  reimburse  the  said  employer  for  the  amount  of  his  or  its 
expenditures  for  compensation. 

This  is  a  positive  authority  for  your  department  to  pro- 
secute a  claim  against  the  third  party  for  such  expenses  falling 
within  the  teim  ** compensation",  as  the  same  is  defined  in  the 
State  Law. 

I  can  anticipate  circumstances  where  the  a  ount  of  payments 
allowed  by  the  Retirement  System  may  well  exceed  the  benefits  of  the 
State  Law,  and  for  this  reason,  my  suggestion  is  that  In  cases  arising 
through  the  agency  of  third  persons, an  application  be  filed  with  the 
Industrial  Accident  Commission  to  fix  the  liability  of  the  City  under 
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the  Aot.  This  belrif-  done,  you  then  have  a  definite  obligation 
whioh,  by  vl-^tue  of  the  aforesaid  oeotlon,  may  be  the  basis  of 
the  subrogatory  rights  against  the  third  party. 

Trusting  that  the  foregoing  amply  informs  you  as  to 
yoxir  authority  in  the  ^remises,  I  am, 

Respectfully, 


City  Attorney. 


RETIREM2MT  BOARD. 


No.  7. 
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the  Aot.  This  belnr,  done,  you  then  have  a  definite  obligation 
which,  by  vl-^tue  of  the  aforesaid  lection,  may  be  the  basis  of 
the  subrogatory  rights  against  the  third  party. 

Trusting  that  the  foregoing  aaaply  informs  you  as  to 
your  authority  in  the  T^remises,  I  am, 

Respectfully, 


City  Attorney. 


RETIREMSNT  BOABD. 


No.  7. 


-..t 


A 


January  Q,   1934 • 


SUBJECT!  In  re  Membership  Upon  Coounlttaes 
Expending  Pxiblic  Relief  Funds. 

Dear  Sirs 

I  have  yotir  coiminmi  cation  reading  as  follows  I 

"On  motion  of  Supervisor  Andrew  J.  Gallagher, 
■ade  and  adopted  at  meeting  of  the  lioard  of  Supervisors 
on  January  2,   1934,  you  are  requested  to  advise  this 
Boai*d  whether  or  not  any  person  can  legally  hold  member* 
ship  on  emy  Committee  or  Commission  of  the  City  and 
County  having  to  do  with  the  expenditure  of  public  relief 
fxmds  who  does  not  reside  in  San  Francisco?  Request  is 
made  that  you  afford  an  opinion  on  tliis  natter  at  the 
earliest  possible  m<Mnent* 

OPINION 

If  the  ccwamittee  or  commission  which  you  mention  is  one 
appointed  in  accordance  with  local  laws  or   charter  provisions  and 
is  engaged  in  the  expend! ttu*e  of  municipal  f\mda,   the  residential 
qualifications  provided  for  in  the  charter  will  apply  to  those  who 
are  members  of  the  committee  or  OMmoission.  However,  if  the  com- 
mittee or  commission  is  one  appointed  by  either  State  or  Federal 
authority,  the  State  or  the  Federal  government  riay  provide  such 
residential  qualifications  as  they  may  respectively  see  fit,  and 
if  no  residential  qualifications  for  membership  on  the  oonsnittee 
are   pirovided  in  the  law,  rvile  or  regtilation  authoriaing  the  appoint- 
ment of  the  committee  or  commission,  none  are  necessary* 

If  Supervisor  Gallagher  covld  be  more  specific  as  to  the 
particular  committee  of  which  he  Is  making  Inquiry,  I  could  possibly 
be  more  definite  in  my  conclusions. 

Yours  very  truly. 


Clerk  of  the  Board  of  Supervisors, 
City  Hall. 

Copy  to;  Supejrvisor  Andrew  J.  Gallagher 
#1 
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January  20,  1934, 


SUBJECT:  Right  of  Board  of  Supervisors  and 
IJembers  Thereof  to  Interfere  in 
Administrative  Affairs. 


Dear  Sir: 

I  have  yoxir  re<iuest  that  I  advise  you  as  to  what  extent  and 
in  what  manner  the  Board  of  Supervisors  and  its  individtial  members  may 
obtain  information  from  departments  under  your  jurisdiction,  and  to 
what  extent  the  Board  OT   Supervisors  or  its  members  may  make  re- 
commendations regarding  the  conduct  of  administrative  offices. 

OPINION 

Section  22  of  the  Charter  deals  with  the  subject  matter  cf 
your  request.   Undoubtedly  it  was  the  intention  of  the  framers  of 
the  liew  Charter  to  deprive  the  Board  of  supervisors  of  much  of  the 
authority  which  it  exercised  under  the  old  Charter  over  administrative 
offices  and  departments »  but  irrespective  of  the  intention  of  the 
Charter  framers  we  cannot  extend  the  inhibition  contained  in  the 
section  beyond  the  ordinary  meaning  of  the  language  therein  contained, 
for  the  reason  that  it  is  the  well  settled  rule  of  law  that  statutes 
of  the  nature  of  the  one  under  consideration  must  be  strictly  con- 
strued. 

'.7e  must  therefore  give  consideration  to  the  Charter  provision 
as  it  is  written.   It  is  plainly  written  into  the  Charter  section 
"Uiat  the  Mayor  and  the  Board  of  Supervisors,  except  for  the  purpose 
of  inquiry,  must  deal  with  the  administrative  service,  for  which  th« 
Chief  Administrative  Officer  is  responsible,  solely  through  such 
officer,  and  where  the  matter  is  one  involving  elective  officers, 
or  boards  or  commissions  not  under  the  Chief  Adminxstrative  Officer, 
then,  solely  through  the  elective  officer,  or  the  board  or  commission, 
or  the  chief  executive  officer  thereof.   Therefore,  tmless  the  Board 
of  Supervisors  is  sitting  as  a  boeird  of  inquiry,  giving  consideration 
to  a  particular  matter  which  i.'t  has  the  right  to  inquire  into,  all 
requests  for  information  as  to  any  particular  matter,  arising  in  any 
tt   the  offices  or  deparlanent s  under  the  Chief  Administrative  Officer 
should  be  asked  for  thro\igh  that  officer.   If  the  information  sought 
is  to  be  obtained  from  aiy  elective  official  or  through  any  Board  or 
commission  not  under  the  Chief  Administrative  Officer,  then  the 
information  sought  must  be  obtained  solely  through  the  elective 
official,  or  through  the  board  or  commission  conceriEd,  or  through 
the  chief  executive  officer  of  such  board  or  commission. 
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This  brings  us  to  the  question  as  to  whom  this  information 
should  be  given,  and  umder  what  conditions  it  may  be  obtained. 

An  individiial  supervisor  is  not  entitled,  as  a  matter  of 
right,  to  infornation  on  administrative  affairs.  The  Charter ,( Section 
22), is  positive  on  this  point  as  is  indicated  by  the  following  language 

"Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate,  suggest 
or  interfere  with  appointments,  promotions,  compensations, 
disciplinary  actions,  contracts,  requisitions  for  purchases 
or  other  administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  depaj?tment  heads  under 
the  chief  administrative  officer,  or  \inder  the  respective 
boards  or  commissions.  The  board  of  supervisors,  and  each 
board  or  commission  relative  to  the  affairs  of  its  own 
department,  shall  deal  v/lth  administrative  matters  only  in 
the  manner  provided  by  this  charter,  and  any  dictation, 
sijjggestlon  or  interference  herein  prohibited  on  the  part 
of  any  siipervisor  or  member  of  a  board  or  commission' shall 
constitute  official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  power  of  hear- 
ing and  inquiry  as  provided  In  this  charter." 

While  there  is  no  direct  language  in  the  section  against  any 
individual  supervisor  seeking  information  from  administrative  officers 
on  anj   particular  siibject  it  must  naturally  come  within  the  inhibi- 
tion mentioned,  for  it  would  be  an  idle  act  for  one  to  seek  informa- 
tion and  not  be  able  to  make  use  of  it.  You  are  therefore  advised 
that  any  request  for  information  should  come  not  from  an  individual 
supervisor  but  from  the  board  itself.   Bear  in  mind,  however,  that 
a  member  of  the  Board  of  Supervisors  has  the  same  right  to  inspect 
public  records  and  to  obtain  copies  thereof  as  has  any  other  citizen. 

?/e  therefore  give  consideration  to  the  conditions  under  7;hlch 
the  board  as  a  whole  may  call  for  information  from  an  administrative 
department.   In  the  first  place  let  it  be  stated  that  the  board 
must  not  interfere  in  matters  which  are  purely  administrative,  unless 
directly  authorized  to  do  so  by  the  Charter.  Hov/ever,  the  board  has 
the  power  to  investigate  and  inquire  into  the  conduct  of  administra- 
tive departments  to  a  certain  extent.   Its  powers  in  the  matter  of 
budget  approval  or  disapproval  while  not  unlimited  are  very  compre- 
hensive, and  I  believe  the  board  as  a  whole  Is  entitled  to  information 
from  any  department  which  will  enable  it  to  properly  exercise  its 
discretion  in  acting  on  the  anniial  or  on  any  supplemental  budget. 
The  obtaining  of  tills  information  is  not  limited  to  the  time  during 
which  the  budget  is  actually  before  the  board  for  consideration, 
but  may  be  obtained  at  any  time  to  the  end  that  the  information 
woiild  be  available  when  needed.  The  hearings  or  inquiries  of  course 
must  be  limited  to  such  matters  as  will  have  to  do  with  the  allowance 
or  refusal  of  funds  to  the  particular  department.  Again,  when 
ordinances  having  to  do  with  any  department  are  being  considered 
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the  board  has  the  right  to  any  information  which  it  may  desire  upon 
the  subject  matter  of  the  ordinance.   Also,  in  the  matter  of  supple- 
mental appropriations,  or  the  transfer  of  funds,  the  board  may  inquire 
not  only  as  to  the  necessity  of  the  appropriation,  but  is  also  entitled 
to  any  evidence  which  it  might  desire  which  would  have  a  bearing  on 
the  amount  which  would  be  allowed. 

>    It  is  not  necessary  to  multiply  examples,  suffice  it  to  say 
that  if  the  matter  is  one  which  the  board  has  the  right  to  investigate 
or  inquire  into  in  the  exercise  of  that  right  it  is  entitled  to  receive 
all  available  information  that  it  desires  on  the  subject,  and  when 
such  information  is  requested  it  should  be  by  board  action.   On  the 
other  hand,  the  clear  intent  of  Section  EE  is  to  prevent  the  board 
from  meddling  in  Administrative  affairs.   There  should  be  co-operation 
by  the  several  departments  as  well  as  by  the  board  that  the  spirit  at 
the  section  be  carried  out.  / 


Re  sp  e  c  t  fully , 


City  Attorney. 


To  - 

THE  CHIEF  ADMIl.ISTRATIVE   OFFICER. 

(Copies  to  Individual  Supervisors) 
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January  23,  1^34. 


30BJSCT:   In  He:  Using  Relief  Funds  for 
Payment  of  Rental  of  prei-dses 
oooupied  by  G«i/.A.  and  kindred 
OrgenlzetioiS. 


Dear  iir; 

I  have  your  letter  of  the  13th  instunt  asuixig  that 
the  Citizens'  Relief  Cojsmittee  be  auvised  as  to  whether  they 
would  be   aiith^rized  in  raaki-.g  expenditures  for  the  rent  of 
premieee  uocupled  by  the  C»^<A*»   the  said  expenditures  to  be 
^r:ade  out  of  tile  1^52  relief  bond  moneys* 


opii;ioK. 


The  l^o2  Relief  Bonds  v/ere  voted  under  authority  of 
th«  State  law,   found   in  ^tiOtion  408S  of   tne  xOlitiOul  Code 
vhieb  gives  to  a  county  the  right  to   incur  an  indebtedness  for 
r.ny  pur  Kjse  for  which  the  oounty  Board  of  ^u  ervisors  is 
:  uthorized  to  expend  the  funds  of  the  oounty.        ^eotion  4507 
of  the  aame  Code  ciakes  the  neoessery  expense  iaourred  in  the 
support  of  the  indigent  sick  and  dependent  poor  a  charge  against 
the  county. 

Our  nrooeodin/'s  leraiiip  up   to   the  borwi   isstie  of  19;52 
provided  that   •♦public   ixitercijt  and  necessity  deiaand  that,   due 
to  a  world  wide  economic  co.ditioii,  provision  nust  be  made  for 
tiie  care  cud     ajritenenoe  of  tlie  indicent  sick  v:j;id  dependent 
poor  of  tixQ  city  and  County  of  Gan  i^'reaoisoo,    afid  that  due  to 
existiiig  abnormal  coi4itions,    the  duty  of  tekin^  oare  of  the 
people  described  herein  rests  on  the  city  and  oounty  as  a  county 
of  the  ^ttite  of  OgI  if  omla."       The  validity  of  this  botsd   issue 
was   sustained  by   the  ..upreiiie  Court   In   the  case  of  CITY  ..KD  COTIflY 
v».   COhLIi.13,   21tj  C&l.  page  187,  which,  at  the  sti.e  time,  held 
that  t ^  ^^    —anting  of  relief  as   provided  for  was  not  a  elft  of 
public  ya. 

In  the  proc«ddings  submitted  to  the  people  authorizing 
the   issuance  of  t  .e  boiids  no  partic^ilur  Biothod  as  to  how   the 
proceeds  of  tJ^se  bonds  shoi;ld  be  expended  waa    irovided  for  end 
undoubtedly  a  lartre  discretion  is  veated   in   the  body  chjirj^ed 
with   the  distribution  of  tJies.:   funds  as   to   the  beet  raetiiad  of 
affording  relief  to  those  in  need.        I  understand  thrift  at  the 
present  tihie  the  Civil  v^orhs  ..dninistratlon  j..iid  tlie  iublio  v.orks 
AdEiiriistration,  which   is  an  ar;ency  uf  the   ;'edeiel  governEient, 
have  been  providii-ig   funds   to   furnish  employment  to  a  lorf-e  nuniber 
of  persons  who  were   theretofore   sup  >orted  from  the  nroceeds  of 
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the  1932  Relief  Bonds  arid  tliat  these  agenclos  will  continue 
to  supply  these  funds  only  upon  cordition  that  the  oit  and 
county  can  provide  suitable  space  wherein  the  jiOtivities  of 
the  agencies  niay  be  carried  on,  and  tiiat  if  those  activities 
are  not  carried  on  a  great  uany  persons  will  be  returned  to 
the  relief  rolls  and  have  to  be  oared  for  out  of  tlie  relief 
funds  of  the  city  under  tho  direction  of  tiie  Citizens* 
Relief  Coismlttee* 

As  I   have  already  stated,   in  the  proceedings  leading 
to  the  issuance  of  the  relief  bonds  no  pGrtic\iLar  iiiethod  was 
provided  for  tne  distribution  of  relief  and  therefore  th« 
Citizens*   belief  OoroBittee,   which  is  under  our  ordimino© 
oharsed  ^ith  the  distribution  of  this  relief,  has  a  lerge 
discretion  as  to  iiow   it  should  be  distributed  nnd  if   the 
Cou.iittee  feels   that  it  is   for  the  best   interests  of  the 
indigent  aiok  and  dependent   poor  of  clan   Francisco  that  they 
shovild  be  furnished  employment  at  the  expense  oi'  the  Federal 
government  and  thei^by  be  roirioved  frorc  tne  relief  rolls  of 
the  city  or  be  j)reveiited  fro:,  boooiaixig  dependent  upon  the 
city   for  relief,    it  seenie   to  lae  that  the  Keiief  Goificiittee 
can  join  wit     the  Federal  j-overninent  and  its  agencies  in 
provldiuf^  this  erip^koyxoent  and  taking  all  the  neoessery   steps 
to  see  that  funds  for  the  employment  are  provided  and  continued. 
If  tlie  acquiring  of  suitable  quarters  for   the  ediv-iuistrative 
work  of  the  federal  agenoiea  Eientio'  ed   is  a  prerequisite  of 
tiie  Federal  government  furnishing  money  or  employroaat  for  the 
oity*8  de  endents,   the  exoenditiire  of  funds  voted  for  relief 
for   this  purpose  is  nror^er. 

It   is  e  seaernl  rule   of  law  that  funds  raised  by 
speeial  taxation  or  by  a  bond   issue  for  a  particular  purpose 
oan  be  expended  only  for  that  purpose  but  the  courts  have 
always  aprroved  expenditures  which  were  incidental  or  necessary 
for  the  accorFjplls'tiaent  of  the  inain  purpose.       You  are  thereffjre 
advised  that, if  the  Citizens*   Kelief  Cor.ijnittee  believes  that  the 
expenditure  of  relief  funds  for  the  housing  of  Federal  agencies 
engaged  in  disbursing  relief  or  furnishing  employment  in  >ian 
fWinoisco  is   necesijary   for  the  continued  operation  of  those 
agencies,   the  a-aount   of  rental  so  expended  is  a  proper  charge 
«ga  list  the  1Q32  Relief  Bonds. 

Respectfully  submitted. 


City  .attorney 
To  the 
Director  of  Relief. 


/ 


"^CjC 


January  25,  1934, 


SUBJECT  I  Ainendment  Section  7,  Charter,  does  not  Affect 
Incumbents  then  Serving  Positions  as  to  Res- 
idence; Persons  "blanketed  in"  higher  Grade 
Positions  Water  Dopartrient  cannot  Dislodge 
Incumbent  Lower  c-rade  \ipon  Terzoination  of 
former's  Position.  Commission  may  Terminate 
Civil  Service  Rlfjhts  of  Incttmbents  by  IJx- 
easjtlng  Positions  from  Clasf;ification  Under 
Aaexulownt  of  Lection  142 «  Charter* 

Gentlemen  s 

Lately  yon  transmitted  to  this  office,  for  my  opinion,  three 
inquiries  set  forth  in  ^o\jr  letter,  as  follows: 

"l.  Prior  to  the  amendnent  of  Section  7  of  the 
present  charter  on  January  12,  1933,  It  was  not  necessary 
for  persons  employed  by  the  City  on  public  work  outside 
the  City  to  reside  in  the  City,  and  some  of  such  persons 
never  did  reside  in  the  City.  Does  said  amendroent  now 
adversely  affect  the  standing  of  such  persons  because 
of  their  non-residence? 

"2«  Are  persons  ^o  received  civil  f'ervice 
standing  in  the  positions  they  occupied  r^en  the  Spring 
Valley  v.ater  Con5)any  was  taken  over  by  the  City  entitled, 
in  case  of  reduction  in  force,  to  be  as.^igned  to  other 
positions  of  a  lower  class  when  such  change  of  assigisnent 
laay  cause  loss  of  employr»nt  to  persons  having  regular 
standing  in  such  lower  class? 

"S.  vrnen  the  present  Gloarter  was  adopted,  per- 
sona who  had  one  year's  service  next  preceding  such  time 
on  construction  work  outside  the  City  were  'blanketed" 
into  their  positions.  Did  the  action  of  the  Civil  service 
CooBission,  taken  under  a  subsequent  amendment  of  Section 
142  of  the  Charter  exempting  this  class  of  work  from  the 
classified  civil  service,  vacate  the  Civil  Service  rights 
tliat  existed  bef  ox^  such  action  by  the  Civil  Service  Com- 
mission under  said  amendment  of  said  Section  142?** 


QPiigoir 

The  answer  to  your  first  qxaestion  must  be  in  the  negative 
because  the  amendooent  to  Section  7  of  the  Charter,  on  January  12, 
1933,  operates  pro3r'*ctively  only  and  cannot  be  construed  to  divest 
the  non-residents  of  their  positions* 

The  basic  rule  on  such  constiniction  of  legislation  waa 
proclaimed  in  the  matter  of  CATS,  207  Cca.  443,  in  tills  manner: 
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"It  Is  a  canon  of  interpretation  that  statutes 
are  not  to  be  given  a  retroactive  operation  unless  It  is 
clearly  made  to  appear  that  siidi  was  the  legislative  in» 
tentlon*" 

There  la  nothing  contained  in  the  aforesaid  awendmont  to 
bring  It  within  the  exception  above  sttggested,  so  the  tisual  construct- 
ion must  be  accepted* 

The  solution  of  your  second  proposition  must  be  found  in  the 
language  employed  in  the  amendment  to  Subdivision  5,  tSection  11,  of 
Article  XIII  of  the  Charter  of  1900,  as  effective  on  the  12th  day  of 
January,  1931,  and  which  reads  as  follows: 

"Persons  employed  in  the  operating  service  of 
any  public  utility  heretofore  or  hereafter  acquired  by  the 
City  and  County,  and  not  exempted  by  this  article  from  its 
provisions,  who  >iave  b«eii  so  eBis>loyed  in  their  respective 
positions  or  assigrments,  wherever  located,  for  not  less 
than  one  year  prior  to  such  acqtiisition,  sliall  continue 
in  their  positions  or  employtoenta ,  and  shall  be  entitled 
to  the  benefits  of  this  article;  <>  ts-  -:{•," 

Of  necessity,  to  properly  interpret  the  quoted  enactment, 
«•  raust  refer  to  the  terms  of  the  indicated  Article  XIII  to  find 
what  benefits  are  therein  expressed  which  would  affect  the  sittiation 
oonfironting  us.  There  Is  no  specific  provision,  either  in  Artlcl* 
XIII  of  the  old  Charter  or  in  the  Civil  Service  sections  of  the  new 
Charter,  covering  a  reduction  in  force,  but  ;iectlon  5,  of  the  said 
Article  of  the  former  organic  law,  and  iiectlon  141,  of  the  latter, 
delegate  an  authority  to  the  Civil  Service  Conmoission  to  pass  rules 
concerning  this  subject  matter* 

The  rules  pronmlgated  by  the  Catnmlsslon  covering  reduction 
in  force  ar«  substantially  the  same  under  both  charters.  Kule  No» 
22  was  in  effect  until  February  1,  1933,  when  it  was  substituted  by 
the  now  existing  Rule  No.  26.  Neither  of  these  expressions  permit 
an  assigximent  of  a  person  acquiring  standing,  as  indicated,  to  be 
made  to  the  detriment  of  an  individual  enjoying  regxxlar  status  in 
a  lower  class.  However,  under  the  terms  of  the  aforesaid  Section 
141,  you  may  enact  rviles  covering  the  situation  disturbing  youj*  Com- 
mission. 

In  the  absence  of  rule,  the  rights  of  the  incumbent  whose 
position  is  dissipated  because  of  reduction  in  force  are  to  be 
meastired  by  the  case  of  R  )DGBRS  v.  BOARD  OP  PUBLIC  WORKS,  et  al.. 
Imported  in  Voliaae  208  Cal.  p.  291.  This  decision  provides  the 
holder  of  the  position  is  entitled  to  it  as  lone  as  it  is  maintained, 
which  means,  that  when  the  position  Is  terminated  the  person  enjoy- 
ing it  retires  with  it. 
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Th©r«for«,  the  second  Inqrilry,  In  accordance  with  the  fore- 
going, mxst   be  answered  in  the  negative* 

Coming  now  to  a  consideration  of  the  third  proposition,  my 
determination  is  that  the  action  of  yoi^r  body  taken  subsequent  to 
the  aaendiaent  of  Section  142,  New  Charter,  in  November  1932,  whereby 
your  exeJO(pted  a  certain  category  of  work  from  the  classified  civil 
seirvioe,  where  such  work  prior  thereto  was  civil  service  by  virtue 
of  the  section  amended,  destroyed  the  civil  service  benefits  of  the 
inc\unbent8  nAio  had  been  "bXanl<:eted  in"  such  now  exempted  positions* 

The  reason  for  thus  holding  is  predicated  ixpon  the  prin- 
ciple of  law  that  rights  emanating  from  a  charter  grant  may  bo 
terminated  by  a  repeal  of  that  provision  In  the  organic  law.  In 
this  case,  certain  definite  rights  were  conferred  by  a  direct 
authority  in  the  Cliarter  and  subsequently  the  granting  power,  the 
electors,  by  amendment  of  the  section.  Indirectly  dissolved  the 
grant  by  lodging  in  the  Civil  Service  CoBsaission  the  power  to  ex- 
empt the  positions  trom.  the  classified  civil  service* 

I  trust  the  foregoing  expression  of  opinion  fully  informs 
you  as  to  the  matters  related  herein. 

Respectfully, 


6tW  Af\'6ti\m 


Civil  Service  Commission, 
City  Hall. 
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January  30,19S4. 


vUBJ^CT:   Fee    'enuired  of   Retired 
Pertnar  under  Used  Gar 
J^ealsra  Ordinance. 


Gentlnaen: 


In  reply  to  your  innulry  concerning  the  filing  fee  required 
of  an  applicant,  a  retired  partner  under  th(i  Used  Car  Dealers  Ordinance, 
(Crdinono©  No. 11, 005),  please  be  advised  as  follows: 

FACTS: 

The  applicant  was  a  oartner  in  th  ^  used  motor  vehicle   business 
at   the   time   the   above  mentioned  ordinance  went  into   effect,    to-wit: 
on  October  20,1935,   but   sold  his   interest  in   the   seid    business   in 
Hovsittber,193S.      The  retired   partner  now  desires   to   file  an  application 
to  open  a  now  place  of   business  as  a  used  automobilo   dealer,   and   the 
uuestion  arises  as   t     ??hethfjr  or  not   th;^  applicant   is   recuired  to   pay 
th.^  filing  fee  of    550.00  as   provided  for   in  oection  2  of  said   Ordinance 
or  a  filing  fee  of    $5. 00,  as  provided  for   in    taction  4  of   the  Ordinance, 

OPINION; 

Ordinance  No. 11, 005    {:^egulating  the    Bufiness  of    "ealing   in 
Used  rtotor  Vehicles),     .dction  2   thereof,    requires   the   payraont    jf  a  fee 
Of    *50.00  to  th"!  vhief  of  Police  of    the    'ity  and    -ounty  of  ian  Francisco 
before  said   official  can  aot  upon  an  application  made  to  him  by  any 
person,   firm  or  ccr  ^oration  <lesiring   to  operate  any   business  as  a  used 
automobile  dealer. 


The  pertinent  language   of   :;oction  4  of   the 
to  the  matter  under  consideration  is  as  follows: 


Ordiaance,   as 


''In  the   event  of  tho   dissolution  of  a 
copartnership  holding  a  penait  under   the 
provisions  of    thit>   ordiixance,    the   partner 
continuing   the    business   shell   be  entitled 
to  retain  said   liconse  and  cause   the  some 
to   be   transferred   into  bis   own   name,   and 
the  retiring  oaitner  may  also  have   a   license 
Issued   In  his  name  upon  the  payment   of  a  fee 
of   "Ive    (>5.    0)     .ollars  and    the   filing  of 
the  bond  in  the  foim  provided  for  in     action 
2." 


It   Is  apparent  that  a   retiring    oartner,    that   is   one  who   is 
withdrawing  from  the   partnership,   upon  maiding  an  application  for  a 
permit,   need  only  pay  a  fee  of   "tS.OO,   but  once   the  dissolution  of 
partnership   is    consummated,   he   is   re  ulred  to   pay   th  -   fee  of    .'50.00, 
the  same  as  any  one   else.      He   is  a  retiring  partner,    as  stated,   during 
the   tirae   of   dissolution,    but   thereafter,    be  becomes  known  as  and   Is 
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ft  retired  partner.      The  ordinance   seems   clear  UDon  thle  point. 
Otherwise  a   retired  partner  ai^jht   not  Make   an   application  for 
a   jermit   for   e   long  time  after  the   dissolution,    and   it   is    .ot 
the   intent  of   th/i   ordinance   to   avail  him  of   the    v5.00  fee  at 
a  auhs«r<uant   data. 


Respectfully, 


r!lty  .  ttorney. 


BOARD    CT  POLIOS   COIflllSSlCM.;!^]. 


No. 8 


/>r 


January  SI,  19S4. 


SUBJECT  J      In  lie:    Transfer  of  Km.oloy««s 
Blanketed   into  Civil  ciervioe 
by  new  Olmrter  to  positions 
in  other  Depart?. en ts» 


Dear  -stc  i 


Your  rir»  Ilealerson  has  verbally  requested  that  I 
advlAe  you   if  an  tanployee  who  has  been  blanketed  into  oivil 
service  pursuant   to  section  14£  of  tl-e  Churter  is  erititlad 
to  lo  traDsf erred  to  a  position  witliin  his  olaseification, 
when  he  has  been  laid  off  frcm  the  position  Into  which  he 
was  blanketed,  by  reason  of  lack  of  woj*  cr    lack  of  funds. 


OPI.MOisi. 


The  situation  is  covered  by  ejection  142  of  the  Charter, 
the  pertinent  portioa  of  which  reads  as  follows: 

"Where  existing  positions  that  have  heretofore 
been  exempt  fror.  civil  service  exarnlxietioiis  are  now 
aade  subject  to  exmuinatlon  by   this  charter,  the 
inotirnbents   of  3^lCh   positions  who  have  held  such 
positions  for  a  p«i:iod  of  one  i^err  continuously 
next  preceding   the  tiiie  that  this  oJiarter  shall  so 
Into  effect,   shell  be  continued  In  their  posit ioiis 
83   if  Gpnolnted  thereto  after  exaraination  nnd   cer- 
tification  frow;  a  list  of  ellgibles  and  shall  bo 
governed  thereafter  by  the  provisions  of  this  charter." 

The  languafre  Is  extremely  broad  and  seeriS  to  give  to 
a  blanketed  In  employee  all  the  rights  tliat  a  similar  employee 
would  have  after  having  received  his   appointment  after  exaia- 
inatlon.        If,   therefore,   you  have  a  rule  v«hioh  peaiits  an 
«mployee  appointed  after  exar^i  .atlon,   to  be  transferred  to  a 
position  of  similar  classification  In  another  de     "*        t,   or 
to  be  appointed  to  a  like  posit ior;  in  anutlior  do.       .        '^  after 
he  has  been  laid  off  in  his  original  department,   I  affl  of  the 
opinion  that   the  blanketed  in  employee  Is  entitled  to  the  benefit 
of  tlie  rule. 

I   know   that   there   has  been  some  co.-itentiou   thi-t  the 
words  "shall  be  continued  in  their  position  '  should  bo  iiiiited 
so  as   to  el^e  those  blanketed  In  the  rlgJit  only  to  tlie   i»rticular 
position  which  they  were  occupying  at  the   time  tlie    blanlcetirig  in 
became  effective.        If   the   last  quoted  lantjuaee  stood  without 
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qualif ioation  the  contention  nlglit  be  oca^rect,  but   if  we  give 
consideration  to  the  rttaaiader  of  the  sentence,  which  we  nust 
do,   I  believe  that  a  contrary  Lieuni  g  must  be  given  to  the 
charter  provision.        If  the  charter  fraraers  desired  to  cive 
the  narrow  rneanln{^  to  the  provision  the  words   "as   if  appointed 
thereto  after  examination"  would  not  have  been  used  for    the 
words  "shall  bo  continued  in  their  poaitio  a"  would  have  been 
sufficient,   ond  the  only  loeaBlng  that  we  osn    4:^1  ve  to  the 
additional  words  id  that  the  persona  blanketed  in  shall  be 
entitled  to  all  the  ricf^^  accorded  to  those  who  attain  their 
positions  after  examination. 

Tou   are  therefore  advised  that  any  employee  who  has 
been  blanketed  into  a   noaition  pursuant  to    Jeotion  142  of  the 
Charter  is  entitled  to  the  same  privile^tts  as  thoue  who  acquire 
similar  positions  after  examination. 


Yours  very  tru]y  , 


Citi'^  Attorney. 


To  - 

The  Civil  iorvice  Commission. 


/'^/ 


January  31,1954. 


SOBJi^iCT:      Service  of   Probationary  i'erlod  by 
Appointees  and  '  omoval   Thereafter 
of  said  Appointees  by  the  Appointing 
Powe  rs . 


ear    Jlrs: 


Your   letter  wherein  you  diroct  my  attention  to  a  cocinunl- 
oation  reoelYod  froa  the  'irectoi-  of  Public  Health  in  ret;fird  to 
the   continuation  of   tJie  oiaployaont   of  a  nurse   duly  oortlfiod  to 
tha  Health   Depertraent     by  your  OoBsaisalon  rocslvod. 

It  appears  from  your  connunl cation  that  tha  nurse  in 
Guestlon  was  certified   and  appointed  to   a  permanent   position  in 
the    department  of   Itiblic  ''eolth  on  January  6,19?!^,  and   that  on 
September  filst  of   tho  same  year  your  Commission  received  a   letter 
from  the    'iroctor  of  !niblio  Health    to    the    effect    that   tho-  physical 
condition  of   the     e^Tjployee  certified   was  not  satislactory  and 
requested   ^our  Commission  to   grant  a  further  extension  of  six 
aonths  as  the  probationary  period  of   the   employee  in     uestion. 
Tou  now  ask: 

a*      If  your  CoaniBBlon  has   thn  right  to  extend   the 
probationary  period  of  any  appointee  beyond   the 
period  of   six  aonths  ? 

b«      That  if   the   appointing   officer   fails   to    (lismiss 
the  employee  within  the   six  months  probationary 
period  or  to  report  adversely  upon  tho   service  of 
the   employee,    is   the  appointment  complete? 

c,      ^en  the  appointment  of  a   probationer  has   been 

terminated  by  the  appointing  officer  may  the   civil 
Service   Commission  return  the  name  of  such  probationer 
to   th  i  list  of  eliglbles  and   later  with  the    r^erEiission 
of  said  appointing   officer   re-certify   the   same     erson 
to  the  same   department *? 

OPINIOH: 

The  laatter  of   certification  and  a^point-ient  of 
employees   is  covered  by  ::ectlon  148  of  tho   Charter  and   it  appears 
to  me   that  it  was  the   intention  of    the  Charter  freBera  to  provide 
for  a  six  months  probationary  period  during  i^lch  ti«e  the   appoint- 
ing officer  might    terminate  the   appointn^ient.      If   such  appolnticent 
was  terminated   it  became  tho   duty  of   the   Civil   service  Coimlsslon 
to   in'^rulra  into   the   circumstances  of   tho   dismissal,  and  if   In   its 
jud^ant   th^  causa  for  dismissal   warranted   the   dismissal   from  the 
municipal   service  the   Coiamission  had   the  power  to  declare  such 
person  dismissed.      If,    on   the  other  hand,    tho    nimalasion  was  of 
the  opinion  that   tha   appointee  might  render  efficient  service  at 
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a  later  period  or  in  some  other  departmont ,  the  name  of  the  appointee 
might  be  returned  to  th  ?  list  of  eliglblee.   The  section  in  question 
also  provides  that  immediately  prior  to  the  expiration  of  tho  probation- 
ary oriod  the  appoint ing-  officer  shall  report  to  the  Civil  Service 
Commission  as  to  the  competence  of  the  appointee,  and  if  competent, 
•hall  recommend  permanent  appointment. 

I  am  of  the  opinion  that  if  the  appointing  officer  is  not 
•atiafied  with  the  appointee  he  must  voice  his  objections  to  the 
ClTll  Service  Commission  within  the  six  months  period,  and  when  he 
permits  that  period  to  elapse  without  complaint  the  silence  of  the 
appointing  officer  is  equivalent  to  e  recommendation  for  permanent 
appointment.  To  give  Hxry   other  meani.xg  to  tho  language  contained 
in  Section  148  would  do  violence  to  the  right  of  any  appointee  to 
ever  serve  th>  probationary  period.   For  if  the  appointing  officer 
by  his  silence  could  reserve  the  ri^t  to  dismiss  an  appointee  at 
any  time  after  the  six  months  period  thc^  probationary  period  could 
be  extended  indefinitely.   It  is  clear  that  this  was  not  the  intention 
of  the  Charter  fraciers  and  that  when  they  gave  to  the  appointing 
officer  the  right  to  dismiss  an  appointee  within  the  period  of  six 
months  after  the  appointment,  they  did  not  intend  to  extend  this 
privilege  for  an  indefinite  period.  There  is  nothing  in  the  section 
or  in  any  other  Charter  provision  which  would  give  to  your  Commission 
the  right  to  extend  the  probationary  period  provided  for  in  the 
Charter. 

You  are  further  advised  that  your  Commission  has  not  the  right 
to  extend  the  probationary  period  of  an  appointee  beyond  the  six 
months  provided  for  in  the  Charter,  and  also,  that  if  the  appointing 
office-  is  iiseatisf led  with  the  appointee  certified  by  your  CojnmlBBlon 
6aid  appointing  officer  must  voice  that  dissatisfaction  within  the 
period  of  six  laonths. 

Further  your  are  advised  that  when  an  appointee  is  returned 
to  you  within  the  period  of  six  months  by  tho  appointing  officer 
you  may  return  the  name  of  said  appointee  to  the  list  of  ellglbles 
and  again  certify  that  appointee  to  any  other  department  but  should 
not  re-certify  said  appointee  to  the  same  department  without  the 
consent  of  the  appointing  power  in  the  last  mentioned  department, 
for  the  reason,  that  if  an  appointee  was  not  satisfactory  to  a 
department  it  would  be  a  useless  act  to  re-certify  the  same  appointee 
xinless  the  department  woula  signify  that  the  appointment  would  be 
agreeable. 

Respectfully, 

City  Attorney. 
CIVIL  SERVICE  COIvHTISSION. 
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am  I 


^•^B  iQ  bolieq 


rV 


•■xt^^:  ■•i,"3«^t' 


"C/ 


February  7,  1934» 

SUBJECT:   In  re  Establishment  of  New  Positions 
In  Recreation  Department  and  Lay  Off 
of  Certain  linployeea  of  the  Department 
and  Right  to  Permit  Department  of  Pub- 
lic V/orks  to  Perform  Work  on  Playgrounds. 

Gentlemen  s 

I  have  yoior  letter  wherein  you  direct  ray  attention  that  It 
iB  the  desire  of  your  Commission  to  create  certain  new  positions  In 
your  department,  and  to  lay  off  certain  other  employees,  and  you  also 
ask  If  you  have  the  right  to  have  maintenance  •t'/ork  on  your  several 
playgrotmds  done  by  the  Board  of  Public  V/orka. 

OPINION 

New  Positions; 

Yotir  attention  Is  called  to  Section  143  of  the  charter  which 
has  to  do  with  the  creation  of  new  positions. 

Briefly,  It  provides  that  before  the  appointing  officer  may 
recommend  the  creation  of  a  new  position,  he  must  receive  from  the 
Civil  Service  Commission  the  proper  designation  and  classification  of 
sxioh  position.  If  the  position  calls  for  any  additional  appropriation 
or  any  re-approprlatlon  of  fvmds,  an  appropriation  ordinance  must  be 
passed  by  the  Board  of  Supervisors,  and  In  all  cases,  tlie  salary  ord- 
inance must  be  amended  by  the  Board  In  order  to  provide  for  the  po- 
sition. 

I  take  It  that  the  positions  mentioned  In  your  letter  are 
not  to  be  established  until  the  anniial  appropriation  and  salary  ord- 
inances are  passed  for  the  coming  year.  If  this  Is  yovir  intention, 
the  new  positions  can  be  covered  in  these  ordinances  without  the 
necessity  of  passing  any  additional  ones,  but  you  will  have  to  ob- 
tain the  proper  classifications  for  the  positions  from  the  Civil 
Service  Commission. 

Lay  Off  of  Employees: 

Under  Section  20  of  the  charter  each  department  has  the  power 
to  suggest  the  creation  of  positions  and  may  reduce  the  forces  \inder 
their  respective  jiiri  edict  ions  to  conform  to  the  needs  of  the  work  for 
which  the  department  is  responsible. 

Under  this  power  when  you  have  not  work  for  your  employees, 
of  cooorse,  you  can  lay  them  off  vintll  such  time  as  work  is  available 
for  them. 
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I  not«  In  your   letter  that  you  pay  particular  attention 
to  the  positions  of  Supervisors  of  Playgx»ound  Construction  and  Main- 
tenance, CJeneral  otorekeeper  and  Foreman  of  Buildings  and  Grounds 
at  Gcuap  Mather* 

Adverting  first  to  the  position  of  Supervisor  of  Play- 
ground Construction  and  I^intenance,  you  state  that  the  position 
is  abolished  for  the  reason  that  most  of  the  work  formerly  per- 
formed will  hereafter  be  done  by  the  Board  of  Public  Works. 

The  present  charter  gives  to  the  Recreation  Commission 
all  the  power  and  authority,  and  imposes  upon  it,  all  the  duties 
which  it  had  under  the  old  charter  tinless  otherwise  provided* 

Section  5  of  Article  XlV-a  of  the  old  charter  gave  to 
the  Playground  Commissioners  complete  and  exclusive  control,  man- 
agement and  direction  of  playgroionds  and  recreation  centers,  and. 
the  exclusiv  right  to  erect  and  to  superintend  the  erection  of 
buildings  euid  struotiires  thereon,  and  for  the  purpose  of  carrying 
out  these  powers  they  might  employ  superintendents,  surveyors, 
engineers,  laborers  and  other  employees  and  assistants. 

Under  this  authority,  I  am  of  the  opinion  that  it  was  the 
duty  of  the  Playgroimd  Commissioners  \inder  the  old  charter,  and  the 
duty  of  the  Recreation  Consnission,  under  the  new  charter,  to  employ 
the  neoessfiiry  assistajats  and  help  for  the  pxu?pose  of  performing  the 
necessary  f-unctions  of  caring  for  and  maintaining  the  respective 
playgrounds  under  their  jurisdiction,  and  that  this  duty  cajuiot  be 
delegated  to  any  other  department. 

By  this  I  do  not  mean  to  determine,  at  this  time,  that  an 
employee  of  the  Department  of  Public  Works  could  not  be  borrowed 
for  the  p\jrpose  of  rendering  some  service  in  the  operation  or  main- 
tenance of  playgrounds,  but  this  service,  if  rendered,  must  be  rend- 
ered under  the  direction  of  the  Recreation  Commission  or  under  those 
acting  on  its  behalf*   In  other  words,  the  Recreation  Commission 
cannot  delegate  to  the  Director  of  Public  V'orks  the  right  of  deter- 
mining how  the  work  should  be  done  or  whether  it  is  properly  done, 
but  must  determine  this  fact  for  itself*   If  the  law  were  otherwise, 
all  the  duties  which  are   provided  to  be  performed  by  the  Recreation 
Commission  could  be  transferred  or  delegated  to  some  other  depeo't- 
ment  and  the  responsibility  which  the  charter  places  upon  the 
Recreation  Commission  would  fall  upon  the  other  department. 

I  note  that  the  Civil  Service  Commission's  classification 
of  the  position  of  Supeinrlsor  of  Playgro\and  Construction  and  Main- 
tenance is  as  follows: 

"Supervises  the  design  and  construction  of  build- 
ings, grounds  and  playground  apfsratus.  Including  the  sur- 
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veylng  suid  laying  out  of  new  grounds;  also  directs  th« 
car«  and  maintenance  of  groiinds  and  the  workmen  engaged 
thereon," 

This  classification  somewhat  overlaps  the  classification 
of  Superintendent  of  Grounds,  which  Is  as  follows: 

"Directs  the  landscaping  Guid  care  of  play- 
grounds, lawns,  and  ornamental  gardens  xinder  control 
of  the  Recreation  Department." 

Both  of  these  classifications  are,  to  some  extent,  over- 
lapped by  the  classification  of  the  Superintendent  of  Recreation 
which  Is  as  follows: 

"Subject  to  administrative  approval,  develops 
recreational  plans  and  policies,  directs  all  personnel 
and  activities  of  the  department,  assigns  Playground 
Directors,  and  supervises  the  maintenance  and  operation 
of  all  equipment  and  properties." 

Undoubtedly,  under  the  foregoing  classifications,  th«  v^ork 
of  supeirvising  the  design  and  Construction  of  buildings,  gro\iiids 
and  pla.ygroimd  apparatus,  including  the  svirveylng  and  laying  out 
of  new  grounds,  comes  within  the   duties  of  the  Supervisor  of  Play- 
ground Construction  and  Maintenance,  a^id  if  at  the  present  time, 
or  at  ajiy  time  in  the  future,  so  long  as  there  is  a  civil  service 
list  of  eligible 8  for  this  position,  or  so  long  as  the  former  in- 
cxanbent  of  this  position  is  eligible  for  reappointment  thereto, 
you  cannot  assign  these  duties  to  be  performed  by  any  other  person. 

In  other  words,  if  you  have  the  designing  or  construction 
of  any  buildings  or  grounds  or  playground  apparatus,  or  the  siu*veylng 
or  laying  out  of  any  new  grounds,  and  there  is  being  any  supervision 
exercised  over  the  design,  construction,  s\irveying  or  laying  out 
of  these  gro\xnds,  the  incumbent  of  the  position  who  was  laid  off 
is  entitled  to  be  re-instated  in  his  position  and  to  perfonn  the 
service. 

The  maintenance  of  playgrotmds  presents  a  more  difficult 
situation  and  is  one  which  should  be  governed  by  the  sound  dis- 
creation  of  yovir  Commission  with  a  full  desire  to  do  justice  to 
all  of  your  employees. 

It  is  not  my  intention  to  rule  that  if  the  duties  of 
SupeJTVisor  of  Playground  Construction  and  maintenance  were  praotlo- 
ally  all  performed  in  the  matter  of  construction,  as  di at In^rui sited 
from  maintenance,  that  you  would  have  to  maintain  him  in  his  po- 
sition, for  I  believe  that  if  such  were  the  case,  the  scope  of 
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Superintendent  of  Recreation  la  sufficiently  broad  to  permit  the 
occupant  of  that  position  to  supervise  the  ciaijitenance  of  both 
eqiiipraent  and  property,  but  this  does  not  mean  that  these  duties 
could  be  given  over  to  some  other  employe*  when they  did  not  come 
within  the  classified  duties  of  suoh  eri?)loyed. 

Undoubtedly,  positions  may  be  reclassified  and  the  duties 
thereof  reallocated  aiaong  the  various  employees  of  a  department 
with  the  consent  of  the  Civil  Service  Commission,  as  this  author- 
ity is  found  in  Section  141  of  the  charter,  but  it  is  provided  in 
the  same  section  that  the  allocation  or  reallocation  of  positions 
shall  not  adversely  affect  the  olvll  service  rights  of  an  occupant 
regularly  holding  such  position  and  that  no  person  shall  hold  a 
position  outside  of  the  clasBlfloatlon  to  which  he  has  been 
appointed. 

Under  these  conditions,  you  are  advised  that  the  occupant 
of  the  position  of  Supervisor  of  Playgrotind  Construction  and  Main- 
tenance is  entitled  to  supervise  any  construction  work  relative 
to  buildings,  grounds  and  apparatus  which  is  being  carried  on  by 
your  Commission,  or  with  its  consent,  at  the  present  time,  and 
also  to  supervise  the  surveying  and  laying  out  of  any  new  grounds 
which  are  bein^  constructed  or  laid  out  and  that  if  the  maintenance 
work  incident  to  the  accompli shnent  of  your  program  cannot  be  super- 
vised by  the  Superintendent  of  Recreation  no  other  person  is  en- 
titled to  superintend  ti:.e  3a:ne. 

The  principles  lerelubefore  set  forth  are  applicable  also 
to  the  positions  of  General  Storekoeper,  but  if  your  Commission 
no  longer  maintains  direct  control  over  its  supplies  and  you  have 
no  duties  to  be  performed  by  a  General  Storekeeper,  this  position 
need  not  be  refilled. 

As  to  the  position  of  Foreman  of  Buildings  and  Grounds 
at  Camp  Mather  the  same  rule  appliei*  In  other  words,  the  duties 
as  classified  by  the  Civil  Service  Commission  as  bein^  incident 
to  this  position  cannot  be  performed  by  any  other  person  so  long 
as  the  incumbent  is  willing  to  perfoxmi  them.  The  classification 
of  this  position  made  by  the  Civil  Service  Commission  is  rather 
broad.  Its  occupant  is  "responsible  for  the  maintenance  and 
minor  repairs  to  the  buildings,  equipment  and  grounds,  and  involv- 
ing the  operation  of  various  small  mechanical  shops  at  Camp  Mather 
or  the  Haasler  Health  Home  or  the  Laguna  Honda  Home.  He  may 
supervise  and  direct  Inmate  help  or  other  subordinates  in  the  per- 
foxnnanoe  of  the  work."  1'herefore,  if  at  the  present  time,  any 
person  is  responsible  for  the  maintenajace  and  minor  repairs  to  the 
bulla Ings,  equipment  and  grounds  at  Camp  Mather,  he  is  infringing 
upon  the  rights  of  the  former  occupant  of  this  position  and  so 
long  as  the  former  occupant  remaiiis  eligible  to  fill  his  former 


'.■t  bcc^o 


n^'ir. 


-6- 


posltlon,  he  will  be  entitled  to  perfoinn  the  duties  Incident  thereto 
should  they  arise  In  the  fut\u*«. 

In  closing,  I  direct  yovir  attention  to  the  fact  that  where 
the  duties  of  any  employee  are  reduced  and  that  employee  has  come 
Into  the  service  after  January  1,  1931  his  compensation  may  be  re- 
duced to  such  an  amount  as  yoi^i*  Commission  deems  commensurate  with 
the  duties  performed. 

Yours  very  trxily. 


GITY  ATTORNEY 


Recreation  Commission^ 

City  Hall, 

San  Franolsoo,  Calif* 
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89BJSCT:      Feoonstruction  of   hullnings 
In  non- conforming  ubo. 


D*«r  Sirs: 


I  have  your   oonBaunioBtion  in  re  th«  rlpht  ot     our 
Board  to  approv*  the   laprovaments  and  rec on ct ruction  of  certain 
build  in(;s  on   tho  east   side  of    '"oleom    itmet  north  of   24th  street. 
It  appears   that   the  property  in  .^iiestion  was  during  pre-prohibltlon 
days  used  for   tho   purpose  of   Xixe  manuTacture  and  sale  of  wine  and 
that  when   prohibition  became  effective   the   owners  of   the  property 
used  the   same   for   tho  i^nufacture     and   sale   of  vinegar  and   that 
the   property   is  within  ^e   second  residential   zone,   and  comes  within 
the  non-oonformin^l  uses   provided  for   in  the   Zoning  '  rdinance,   but 
SOBS   tias   ago  a  portion  of  the   iiaproveraents  were  at   the   InetHnce 
of  the  owner  torn  down  with   th*  view  of  erecting  a  new  structure 
upon  a  portion  of  the  prenises,   and  that  application  has  now  been 
aade  to   your  Gomlsslon  to  approve  a  build Im^   uarinit  which  would 
authorize  the   oonstruatlon  of  the  proposed   iaproveraents.     The 
property  is  assessed  as   two    ssTarate  lots  upon  thi^  books  of  the 
Assessor  but  may  be  looked  upon  for  the  purposes  of  the  prescmt 
inquiry  as  one  lot  with  two   frontages  on      >  son    street,  as  the 
separate  lots  are   joined  in  the  rear*     The  lots  are  designated  as 
lots  Nos*   2S  and  27  upon  the  Assessor's  aap,   Lot  rio.27  being,  tho 
lot  upon  which  the  now  Iraprovaments  are  to   be  raade.      The   Improvsaents 
on  Lot  No. 27  were,   before  they  were   toim  down,  assessed  at    '600.00 
and    th  3  improvements  on  Lot  ^k>•   E5  were  assessed  at    ^1650.00,   but 
in  fairness  to  tho  owner  of   the  proper^  all  of  th  i   Imp -oyements 
should   be   looked  upon  as  being  upon  one  parcel  of  land. 

OPIHIOH : 

Section  9  of  the   2oninF   npdinanoe  deals  with  non- conforming 
uses  and   permits   tho   contlnuatlori  of  any  existing  builiing  d-^sifrnnted, 
arranged,    Intended  or  devoted   to  a  non-conforming  use  to   be  altered 
subject   to   certain  ref^ulotions.     The  first  re^mlotion  is   that  the 
oost  of   reconstruction  or   structural  alteration  of   such  non-conforming 
building  shall   in  no  case  exceed  bOt  of   its  assessed  value,   nor  shall 
the  build in^r   be  enlarged  unless   tho  use  thereof  is  changed  to   a 
nonf conforming  use.     As  I  have  already  indicated   the  total   assessed 
Talue  of   tho  structural   iapit>vements  upon  ths  property  is    ^2250.00. 
Therefoiti,   giving  to   tha  osaior  of   the   property   tho   .r  aatest  poscible 
leeway  and  looking  upon  the  ioprovements  upon  both  Lots';  as  merely 
one   structure,   it  would  not   be  possible   to  approve  a   building   permit 
which  would   involve  the  expenllture  of  more  than  .U125.00. 

If  your  Goiamisslon  is  'iesirous  of  granting  the  permit 
it  is  unfortunate  that  it  does  not  come  within  the  provisions  of 
Ejection  17  of  the  onlng  'rd inanoe  which  deals  with  the  rijfht  of 
tho   owner  of  property  to  rebuild  it  after  it  had  been  destroyed 
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by  fira,  aartnquak«  or  act  of  Gnd,   If  th -;  bullriinf:  hed  been 
de8tSO«yed  It  could  have  been  rebuilt  even  in  a  more  substantiel 
manner  than  that  in  which  it  existed  at  the  tine  of  the  destruction 
but  in  the  instRnt  case  the  old  building  was  partially  torn  down 
with  the  inteation  of  erecting  a  new  one  in  ita  place,  therefore 
under  the  plain  provisiona  of  ;3oction  9  of  the  'oning  Crdinanoe 
it  ia  iapossible  for  your  rioard  to  approve  plnns  for  a  new  building 
which  will  involve  more  than  50^  of  the  aaseased  value  of  the  old 
iaiprovoaonte,  which  «a  I  have  already  indicated,  ia  ^112t),00 
Tou  are  advised  accordingly. 


Bespeotfully, 

City  Attorney. 


CITY  ?\,!^^nim   o^.;x.'li^3IOR, 
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February  20,1934. 

SUBJECT:  Taxation  of  Honey  in 
Litigation  Impounded 
by  Court  Order. 

Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an  opinior 


as  follows: 


REQ.UEST 


"Keyes  &  Srskine,  attorneys  for  the  Bank  of 
America  are  protesting  our  action  in  assessing 
money  held  in  escrow  by  Superior  Court  action  in 
Penn  Mutual  Life  Insurance  Co.  v.  Bank  of  America 
National  Trust  and  Savings  Association,  action 
#241628. 

"The  amount  involved,  ^27,190.40,  was  the  proceeds 
of  a  life  insurance  policy  due  from  said  company  whose 
principal  place  of  business  is  without  this  county. 

"Had  the  action  been  brought  before  a  United 
States  Court  no  assessment  would  have  been  made.   This 
amount  was  assessed  by  us  at  the  full  county  rate  in 
accordance  with  your  opinion  dated  March  23,1926,  However, 
since  the  date  of  said  opinion  the  people  of  the  state 
adopted  Sec. 16  of  Art. 13  and  Sec  3627a  has  been  added  to 
the  "Revenue  Laws.  The  claim  is  made  that  the  amount  in- 
volved, turned  over  to  the  court  in  the  form  of  a  check 
which  was  in  turn  deposited  with  the  County  Treasurer 
who  cashed  the  same  and  now  holds  said  sum,  is  a  solvent 
credit  and  as  such,  under  the  now  existing  law,  taxable 
at  the  rate  provided  in  '^ec. 3627a, 

"As  money  on  deposit  in  a  commercial  bank  is  assessed 
as  a  solvent  credit,  under  this  law  it  would  seem  that 
money  on  deposit  with  any  person  or  firm  where  said 
money  intermingles  with  other  moneys  and  loses  its  iden- 
tity, should  also  be  considered  a  solvent  credit, 

"This  office  respectfully  requests  your  opinion 
as  to  what  the  term  'solvent  credits*  constitutes  and 
if  the  Assessor  is  not  in  error  in  assessing  money 
deposited  by  court  order  at  the  full  county  rate  instead 
of  at  the  rate  of  1  mill  (.OOl)." 

OPINION 

Section  3627a  of  the  Political  Code  provides  in  part  as 
follows: 
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"Solvent  credits,  of  the  claaa  taxable  to  the 
owner  thereof  on  the  date  of  the  adoption  of  section 
16  of  article  thirteen  of  the  constitution  of  this 
state,  and  not  otherwise  taxed  imder  subdivision  (a) 
or  (b)  of  section  14  or  under  section  15  of  article 
thirteen  of  said  constitution,  are  hereby  taxed  upon 
their  actual  value  at  the  rate  of  one-tenth  of  one 
per  cent." 

You  will  note  from  the  foregoing  quotation  that  only  solvent 
credits  of  the  class  taxable  to  the  oymer  are  taxed  upon  their  act- 
ual value  at  the  rate  of  one-tenth  of  one  per  cent. 

Section  3647  of  the  Political  Code  reads  as  follows i 

"Property  and  money  in  litigation.  Money  and 
property  in  litigation  In  possession  of  a  coimty  treasur- 
er, of  a  court,  county  clerk,  or  receiver,  must  be  assessed 
to  such  treasurer,  clerk  or  receiver,  and  the  taxes  be  paid 
thereon  under  the  direction  of  the  court." 

This  section  provides  that  money  and  property  in  litigation 
and  in  possession  of  a  county  officer  or  receiver  must  be  assessed 
to  such  county  officer  or  receiver. 

The  latter  section  provides  an  assessment  based  upon  po- 
seaslon.  Moneys  so  held  are  not  tajtable  to  the  owner,  as  mentioned 
in  Section  3627a  of  the  Political  Code,  but  are  taxed,  on  the  basis 
of  possession  by  a  county  officer  or  receiver. 

Therefore,  there  appeeirs  to  be  ao  conflict  between  Sections 
3647  and  3627a  of  the  Political  Code,  nor  does  there  appear  to  be  any 
basis  for  the  assessment  of  moneys  in  the  hands  of  a  public  officer 
at  the  rate  x-nentioned  in  Section  3627a  of  the  Political  Code. 

In  the  case  of  BESSOLO  v.  CITY  OF  LOS  ANGELES,  176  Cal.  597, 
the  court,  in  construing  Section  3647  of  the  Political  Code,  said: 

"xhe  fund  in  the  hands  of  the  treasurer  was  not 
such  a  'solvent  credit*  as,  in  the  purview  of  our  tax  laws, 
is  subject  to  the  deduction  of  debts  owed  by  the  plaintiff." 

The  Bessolo  v.  City  of  Los  Angeles  case  appears  to  be  almost 
Identical  v/ith  the  instant  sltxiation  in  at  least  one  respect;  fjid 
that,  in  holding  that  funds  in  the  loands  of  a  treasia^er  are  not  sol- 
vent credits  subject  to  the  deduction  of  debts  owed  by  a  plaintiff. 
Inferentially,  it  may  be  concluded  from  the  language  of  the  opinion 
in  the  Bessolo  case  that  moneys  held  under  Section  3647  pf  the  Polit- 
ical Code  are  not  solvent  credits  at  all,  but  are  moneys  specially 
held  and  therefore  specially  assessed  apart  from  ordinary  solvent 
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credits. 

This  view  Is  supported  by  the  text  writer  in  22  GAL.  JUR, 
511,  and  in  24  GAL.  JUR.  86.   In  the  latter  voluime  the  following 
language  is  useds 

"The  right  to  tax  money  or  property  tinder 
this  provision  does  not  depend  upon  the  ownership 
thereof,  •»  -i^  *,•* 

See  also) 

MOSEE  V,  FIREMEN'S  INS.  CO., 

87  Gal,  App.  473; 
PEOPLE  V,  LARDNER, 

30  Gal.  242. 

In  view  of  the  foregoing,  I  am  of  the  opinion  that  such 
money  on  deposit  with  the  City  and  County  treasurer  does  not  fall 
within  the  classification  of  solvent  credits  and  should  therefore 
be  assessed  at  the  full  covinty  rate* 

Yours  very  truly. 


-uTFTimmmr 


ASSESSOR , 
City  Hall. 
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February  26,1934. 


:;UBJ'".CT:    Appolntraent   of    .gent   to   Investigate 

iiellef    .llo-Wfince  by  Citizens'   advisory 
Relief  iJommittee. 


Gentlemen : 

I  have  before  -ne  Resolution  i^o.1283,  now  pending 
before  your  honorable  'oard,  which  resolution  reads  as  follows: 

"RESOLVED,  mat  the  ^.^oard  of  upervisors 
in  its  investigation  of  relief  matters  hereby 
authorizes  the  appointmeat  of  John  i*' .   Kelly 
to  represent  the  tublic  elfare  Joiomittee  in 
obtaining  information  from  the  citizens' 
ivdvlsory  Heiief  committee  as  to  its  adminis- 
tration of  relief  i:^     an  irauaisco.  ' 

You  ask  if  you  have  the  right  to  make  the  appointment 
referred  to  in  the  resolution. 

OPINION 

In  the  matter  of  the  distribution  of  relief  to  indigont 
and  dependent  persons  ■:3an  Francisco  functions  in  its  capacity  as 
a  couiity  of  the  tate  of  California  as  distinguished  from  a  muni- 
cipuiity.   (3ee  -  ^an  'raacisco  v.  -ollins,  216  -al.,187.j 

In  the  matter  of  the  distribution  of  relief  an  Francisco 
is  governed  by  the  tate  law.   The  latest  statutjory  expression  upon 
the  subject  is  found  in  the  tatutes  of  li)33,  at  page  2005,  by  which  s 
statute  the  Le^iislature  regulates  the  matter  or  the  relief  of  indigent 
persons,  by  the  couatie   in  trriich  such  persons  reside.   The  portion 
of  the  .ct  oertinent  to  the  present  inquiry  is  found  in  eotion  11 
thereof  which  .eads  as  follows: 

"It  shall  be  the  duty  of  the  board  of 
supervisors  of  every  county  and  every  city 
and  county  as  a  whole,  or  by  committee  or 
by  such  person  or  society  as  it  nay  authorize, 
to  invest iote  every  application  for  relief 
from  the  funds  of  such  county  or  city  and 
county,  to  supervise  by  periodic  visitation 
every  person  receivin^x  such  relief,  to  devise 
ways  and  means  Tor  brin,  ing  persons  unable 
to  maintain  tneiaselves  to  self-support  and 
to  keep  full  and  complete  records  of  such 
invest if^ation,  su  ervision,  relief  and  re- 
habilitation as  shall  be  prescribed  by  the 
^tate  epartaient  of  ocial  elfare.   uch 
records  shall  be  cO'.fidential  and  shall  not 
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be   open   to  ezaciiaatioa  or  Inspactloa  by  a 
boerd  or  an  officer  of   the     tate   or  the  ecwnty 
cV.' -      -'   with    Ih     saperv'    '"      or  dire      ^       of 
Bu^  ^lief  or   *Lth   vhe  .'ol   or  e:.  .  ture 

Of  funds  opplioabie  to  suoh  relief  or  by  the 
graad   Jury  of   aueh  couuty;   provided, however, 
that   any   citlsaa  shrill   be  entilled    to  demand 
ami    receive  fros  the   board,   officer,   coauaittee, 
perse '    ^    society  hav'  '    "y  of   such  records 

a  stt  t  of   Dhe   r.  ,  ^cler  <-n<l   vaiue 

of   the    relief   received.' 


A.ot  above  mentioned   is   to  a  large   extent  a  re-enact  >ant 
of  the   so-eailed    'Indi;;8nt   -ct*'   of    1301  -      tet  ites   1901, p. 6S6. 
.uisndad  .Hatutes  l.>31,   p.i4D.      Jader  authority  of     eotion  5  of  the 
last  mentioned     ot,  your  board  delegated  to   th^     itizens'    .^dvif^ory 
rtellaf  Oaaaittea  the   duty  of  distributing  relief   to  th«^  needy  of 
Jan  ^rancisoo,   therefore  it  devolves  upon  the   cuouiiittee  to  ksep 
suoh  records  as  are  provided  for   in     ectioa  11,   aV>ove  quoted. 
I  call  your  attention  t     the   provicion  relative  to  the  confidential 
nature  of  such  records  -    'Juch  reoords  shall  be  confidential  and 
shall  not  be  open  to  examip^tion  or  inspection  except  by  a  board 
or  an  officer  of    the   str.te   or   tn  •   c    arity    cliarfied   eith    th  ^  ?;  j  '3rvision 
and  direction  of   sueh  relief  or  with   the  control  or  e  pend.ture  of 
funds  applicable  t©  such  relief  or  by  the  grand  jury  of  such  couzity; 
provided,   however,    that  any  cltizea  shall  be  entitled    lo  dsjiand  and 
receive   frosj  the    board,    tf fleer,    ooouLlttee,      erson  or  society  having 
custody  of  such  records  a  statement   of  the   t^ount,    character  and  value 
of  the  relief  received." 

Admitting  without   deterainlug  that  your  BoarA  sight  create 
the   position  to     hich  according  to   the    tcraas  of  the  resolution,      r. 
Kelly   is   to   be  assLr.ned,   :^r.    ieily  would  not  be  an    'officer'*   of  your 
Uoard,   or  of   the   -ity  and  Jouaty,   and   therefore,   under   the  very  plain 
mandates  of  the    statute  he  is  net  ontitled  to  invest! -ate  the  reports 
in  quest Inu. 

lai.    c.  ,e»  not    .iean  that  your     otrd,   as   a     vtrd   of      u^ervisors, 
has  not    Itse   f   the    rie;ht   to   inspect   or  examine    tho   records   In   question: 
Un.  uestionably  y  ur     card  has  the   right   to  call  for  any  suoh  records 
which  it  desires  to    Inspect  or  examine,   but   tnis  authority  eannot   ve 

delegated   to   an   a  a.  t. 

aespaetfully, 

.  Lty   -f.v.  Lorney  • 


Sc.-iU  07 
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Feb.    28,    1934. 


SUBJECT:      In  Re:   Appropriation  fron  1'ejc  Funds 

for  extension  of  "L"   llrie  of  ?viunlfclpal 
Railwiy. 


Dear  birs: 


follows: 


1  am   in  receipt  of  a   letter   from  your  GoiKmlRsion  reading;  as 


"la   it  possible  for  the  Public  Utilities   Commission 
to  place   in   this  year's   budget   sufficient  funds   to  construct 
the  extension  of   the   "L"    line  of  the  Municipal  Kailway  to 
Fleishhacker  Pool?" 


OPITJION. 


If  funds  are  available  from  the  earnings   of  the  iV'unicIpal 
fiftiliray  after  tlie  payment   of   (a)    operating  expenses,   pension  charges, 
coi-Qpensation  insurance;      (b)    repairs  and  maintenance;      (c)    deprecia- 
tion;     (d)    interest  and   redemption   on  bonds;      it   is  then  proper  to 
Include   such  amounts  as  may  be  available   for  extensions  aid   iiuprove- 
Bents  as  provided  in  section  137  of  the  Charter.        However,    if  funds 
are  not  available  froiri  the  earnings   of  the  road  after  makin^'^  the 
disbursements  as  provided   in  oection  127,   it   is  not  possible  to  make 
these  extensions  froai  tax  funds. 

section  74  of  the  Charter  deals  with  appro: riat ions  made 
by  the  Board  of  Supervisors  to  neet  any  deficiencies  in  the  earnings 
cf    the  road.        The  concluding  sentence   of  this   Jection  reads  as 
follows: 

"No  such  budget   of   exiienditxures   in  excess  of  estimated 
rerenues  shall  be  so  approved  to  provide  for  and  include 
proposed   expenditiares  for  additions,    betterments,    extensions 
or  other  caj>ital  costs,   which  shall  require  financing  by 
authorization  and  sale   of  bonds," 

As  extension  of  the   "L"    line  from  its  present   terminus   to 
Fleishhacker  Pool  will  be  a  capital  cost,    it  appenrs  to  me,    from 
the  above   quoted   language   of   the  Cl-arter,    thrtt    it  was   the   intention 
of  the  charter  fraraers   to  finance  such  extensions  only  hy  bond  issues 
and  that   it   is  beyond   the  power  of  the   iioard  of  supervisors   to    make 
appropriations   for  that  purpose. 

You  are   therefore  advised  that  unless  the  necessary   funds 
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for  the  extension  will  be  available  from  the  earnings  of  the 
road,  such  funds  cannot  be  supplied  by  appropriation  to  the 
Public  Utilities  Commission  froJTi  funds  made  available  by  the 
annual  tax  levy. 


Very  truly  youBS, 


City  Attorney, 


#1 
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March  19 «  1934. 

SUBJECT:   In  re  Right  of  a  How  Member  on  Board  of 
Permit  Appeals  to  Vote  on  Application 
Previously  Heard. 

Gentlemen t 

I  have  your  letter  reading  ae  follows! 

"Re I  Appeal  No.  126  -  Irving  Miller  - 
Appellant , 
Geiger,  Director  of  Public  Health  - 
Respondent. 

"The  above  appeal  was  frc«i  an  oj?der  of  the 
Director  of  Public  Health  granting  a  permit  to  one  Gin 
Lee  to  operate  a  hand  laundry  at  129  Sixth  street.  The 
property  Is  zoned  light  Industrial,  and  the  records  of  the 
Department  of  P\iblic  Health  showed  that  it  ccxaplied  with 
all  of  the  health  ordinances. 

"The  case  was  heard  before  four  members  of  the 
Board  of  Permit  Appeals,  there  being  a  vacancy  caused  by 
the  resignation  of  Commissioner  Sbragia.  Before  the  matter 
came  on  for  final  decision,  Mr.  Carl  L.  Maritzen  was  appoint' 
•d  mcMber  of  the  Board  vice  ^>bragia,  resigned.  VAien  the 
appeal  oame  on  for  decision  on  Monday,  February  26th,  Mr. 
Maritsen  stated  he  wotild  like  to  have  the  matter  continued 
a  week  so  that  he  could  road  the  record,  in8X)ect  the  prop- 
erty, and  participate  in  the  decision.   A  continuance  for 
this  purpose  was  objected  to  by  respondent,  amd  it  being 
the  opinion  of  the  Bocu^d  that  :Ir.  ilaritaen,  not  having 
heard  the  appeal,  ooiild  not  participate  in  the  decision 
except  by  consent,  the  board  proceeded  to  take  a  roll 
call  vote.  Tliree  of  the  Ganmiss loners  who  heard  the  appeal 
voted  to  overrule,  and  one  to  concur.  Upon  the  recoi»d 
vote  thus  far  the  decision  was  conciorred  in,  inasmuch  as 
it  takes  four  votes  to  overrule.  Jir.  i.iaritzen  thereupon 
recorded  his  vote  to  overrule,  which  had  the  effect  of 
overruling  tlie  decision  of  the  Director  of  Health. 

"The  \indersigned,  as  president,  being  of  the 
opinion  that  each  member  of  the  Board  is  a  Judge  of  his 
own  qualifications  and  right  to  vote,  thereupon,  with  the 
Secretary,  certified  the  decision  .f  the  i-irector  of 
Health  as  having  been  overruled. 

"The  Ijoard  now  respectfvilly  requests  your  opinion 
as  follows: 


m 


"!•  Was  it  legally  correct  for  Mr,  Marltzen 
to  participate  in  the  decision  of  this  appeal? 

^2,     Should  the  appeal  have  Ijeen  certified  as 
overmiled  or  concvirred  in?" 

OPINION 

The  Board  of  Permit  Appeals  is  provided  for  in  Section  39  of 
the  Charter.  The  Board  is  C(»nj)08ed  of  five  members. 

In  the  instant  case,  it  appears  that  the  reqiiested  permit 
was  granted  by  the  ]>irector  of  Public  Health  and  that  an  appeal  is 
prosecuted  vdth  yoiir  board  by  an  interested  property  oAvner.  The 
concluding  sentence  in  bection  39  above  nwntioned  seems  to  cover  the 
sitxmtion.  The  sentence  is  as  follows: 

"After  such  hearing  and  such  further  invest- 
igation as  the  board  may  deem  necessary,  it  may  concur 
in  the  action  of  the  department  authorized  to  issue  such 
license  or  permit,  or,  by  tl^e  vote  of  foixr  members,  may 
overrule  the  action  of  such  department  and  order  that  the 
permit  or  license  be  granted,  restored  or  refused." 

As  under  the  above  quoted  language  the  action  of  the  depart- 
aent  is  sustidned  unless  there  are  four  votes  to  override  the  depart- 
ment, the  only  question  to  be  determined  iat  Was  the  new  mstnber  of 
the  Board  qualified  to  vote? 

Your  Board  is  not  a  Judicial  body,  nor  is  it  limited  to  the 
narrow  lines  of  evidence  which  apply  to  a  cotirt,  and  I  think  that  the 
members  of  your  Board  are  free  to  obtain  information  relative  to 
matters  pending  before  them  by  methods  other  than  the  direct  present- 
ation of  evidence  at  the  time  of  the  liearing.   In  other  words,  if  a 
nember  of  the  Board  should  }aave  any  parti ciilar  laiowledge  on  a  pending 
oMitter,  which  knowledge  came  to  him  by  Independent  investigation,  I 
believe  that  he  would  be  qualified  to  make  use  of  it  in  reaching  a 
conclusion  as  to  the  propw  action  to  take  on  any  pending  tnatter. 
Further,  that  a  member  might  obtain  sufficient  Information  to  enable 
him  to  act  intelligently  by  consultation  with  his  fellow-meoibers  and, 
therefore,  the  fact  that  any  particular  com'iiissioner  had  not  partic- 
ipated in  the  hearings  is  not  of  itself  a  disqxialif  ication  which 
wovild  prevent  that  paiHiicular  coBsaissioner  from  participating  in  the 
decision  of  the  Board. 

I  think  the  president  of  your  Board  correctly  states  the 
RHitter  when  he  voices  the  opinion  that  each  member  of  the  .-oard  is 
a  judge  of  his  own  qualifications  and  his  right  to  vote. 
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Therefore,  unless  there  is  something  In  the  record  which 
would  show  that  any  particular  commissioner  had  no  knowledge  xipon 
the  subject,  I  believe  tliat  he  has  a  right  to  participate  in  the 
decision  and  that  he  Is  the  best  Judge  of  his  own  quallflcationa. 

It  does  not  appear  that  Hr,  Ilarltzen  was  without  knowledge 
on  the  svibject  matter  of  the  Inquiry  and  while  he  may  have  stated 
that  he  would  like  to  have  the  matter  continued  so  that  he  could 
read  the  record  and  inspect  the  property,  this  of  Itself  does  not 
show  an  entire  lack  of  icnowledge  as  would  disqualify  liim  from 
voting  on  the  pending  matter* 

You  are  therefore  advised  that  the  action  as  reported 
In  the  letter  of  your  president  seems  to  be  regular  and  that  the 
matter  Is  now  before  you  to  take  such  action  as  may  be  in  conform- 
ity with  your  jrules  of  proceduj?©. 

Respectfully, 


CITY  ATTcmUEZ 


Board  of  Permit  Appeals, 
City  Hall. 
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March  26,  1934. 

STJBJECTi        Meaning  of   Term  "Properfcy  jlffected", 
R»Bonlng  of  Roosevelt  Terraoe* 

Oentleneni 

This  office  iB  in  receipt  of  your  req\iest  for  an  opinion, 
as  follows! 

"For  sometime  past  the  City  Engineer,  under 
and  by  vlrtiie  of  Zoning  Procediire  Ordinance  No.  13.011, 
has  included  the  property  sought  to  be  rezoned,  as  well 
as  adjacent  property,  when  determining  the  percentage 
of  property  of  owners  filing  an  appeal  to  tiie  sui>er- 
visors  from  a  decision  of  the  City  Planning  Commission. 
This  was  done  in  the  instant  case.  Is  this  procedure 
correct? 

Shall  church  owned  property  be  included  when 
determining  the  twenty  percent  of  the  property  affected 
as  provided  by  Section  117  of  the  Cloarter?" 

OPIirEOH 

I  have  been  informed  that  it  has  been  the  practice  of  the 
City  Engineer  in  determining  whether  an  appellant  tias  procured  the 
required  nianber  of  signatures  for  an  appeal  to  the  BosLrd  of  Super- 
visors from  a  resolution  of  the  City  Planning  Commission  rezonlng 
a  parcel  of  jiroperty,  to  include  in  the  tvfenty  percent  cal dilations 
provided  by  Kieotion  117  of  the  CViarter  the  property  involved  as 
well  as  the  adjoining  property.  The  inclusion  of  the  property 
involved,  or  sounjht  to  be  rezoned,  has  the  effect  of  reducing  the 
percentage  of  adjoining  property  to  practically  a  nininium  when  a 
large  parcel  of  property  is  sought  to  be  rezoned.  Tliis  method 
has  also  the  effect  of  increasing  the  percentage  within  the  three 
hundred  foot  area  when  the  parcel  sought  to  be  rezoned  is  small* 
lYlien  the  parcel  sought  to  rezoned  is  very  large,  the  effect  of 
the  computation  method  of  the  City  LInglneer  is  to  absolutely  pre- 
clude an  appeal  by  adjacent  owners. 

To  uphold  his  position  xinder  the  circumstances  would 
result  in  an  absurdity,  for  the  reason  that  Section  117  of  the 
Charter  definitely  provides  a  procedtire  for  appeal,  so  that  it 
must  be  determined  that  it  was  the  intention  of  the  charter- 
framers  to  act\ially  provide  an  appeal  procedure.  Such  procedure 
cannot  be  restrictive  aiid  discriminatory,  otherwise  it  would  be 
xuiconstitutional. 

The  exact  language  used  in  the  Charter  is  as  follows: 

"and  if  such  i:'rotest  is  subscribed  by  the 
owners  of  twenty  percent  of  the  property  affected,  tlie 
supervisors  shall  fix  a  time  and  a  place  for  hearii^ 
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such  objections 
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You  will  note  that  the  Charter  providso  for  a  subsdriblng 
by  the  owners  of  twenty  percent  of  the  pror>erty  affected. 

The  ;:loalag  i-rooeduire  urdinen  e  provides: 

"Such  appeal  shell  be  sent  to  the  Jlty  Kngincer  for 
ohecklng,  and  he  shall  inforpi  the  Board  cf  oupervlBcr* 
as  to  the  percentage  of  pro  erty  deliiiaated  upon  the  map 
mentioned  in  >aotion  1  hereof,  the  oumera  of  which  have 
Joia*A  in  said  protest  or  appeal.' 

You  will  note  that  the  Ordinance  is  in  apparent  conflict  with 
the  Charter,  in  that  the  Charter  provides  for  a  subscription  by  the 
owners  of  the  -iroperty  affected,  and  the  <..rdinanoe  provides  for  a 
checking  of  the  percentage)  of  pro  erty  delineated  upon  the  nap  mentioned 
in  ieotlon  1  of  the  Ordinance.   of  course,  the  Charter  governs. 

A  precisely  similar  case  arose  ia  the  City  of  i'Jew  York  which 
is  reported  In  .:.^VIJL   v,  Li50,  180  N.Y.S,  554.   In  this  case, at  page 
557,  Xla&j£y6,Tt   said: 

'  "Ti  e  property  in  question  ia  act  a  part  of  that  deemed 
affected.   It   it  were,  the  board  could  hold  that  was  the 
only  pro  erty  affected,  and  so  deciue  tliiit  the  consent  of  the 
applicant  alone  was  sufficient.   This  would  ma^ce  the  pro- 
vision absurd,  and  no  such  mecning  can  be  given  to  it. 
The  property  affected  Is  the  property  in  the  iiHiaedlate 
vicinity,  which  is  not  to  be  used  for  the  prohibited  purpose. 
It  does  not  incJude  the  property  itself."  ^,.--- 

In  view  of  the  foregoing,  1  am  of  the  opinion  that  the  proper 
method  for  the  -:ity  Jn^uneor  to  use  in  deteruinint;  the  percentage  of 
pro  erty  required  upon  an  appeal  froT::  the  City  planning  Commission 
to  the  Board  of  'iupervisors  ia  to  exclude  the  ^rcimrty  actually 
involved  and  to  include  only  the  property  within  the  three  hundred 
foot  area  in  noi-rini.':  his  calculati(.ns. 

".ection  117  further  provides  that  "all  persons  whose  names 
and  addresses  are  shown  on  the  a^aeasv ent  roll  os  owners  cf   property 
within  three  huadred  feet  of  all  exterior  boundaries  of  the  area 
affected  by  the  prr-  osed  cljan,''os"  shall  be  deter':nined  to  bo  owners 
of  affected  property.    This  r  eans  thr.  t  any  church  owned  property 
which  is  on  the  assessrr.ent  roll  must  be  Included  in  the  total  from 
which  the  twenty  percent  is  calculated.   From  a  rezoning  staadpoint 
there  is  no  i  aterial  diffnrenjo  between  a  church  owiier  ana  a  private 
owner. 
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Since  reachins  ir.y  conclusion  In  this  ruattor  as  outlined 
above,  I  hRve  hnd  the  boneflt  of  a  dlscussioa  relative  to  the  law  on 
the  subject  with  ^'r.  A.  u,    3cott,  representing  the  ownera  jf  the 
property  rezoned,  end  with  i'r.  Josef^  A.  3rown,  representing  the 
appealing  property  owners.   !;ot  withstanding  the  frict  that  V.r,   Pcott 
co'itends  that  the  procedure  provided  for  In  the  Ordinance  should  pre- 
vail, I  cannot  -^  •r.^e  with  hire.   In  support  of  his  ocntentlon  he  cites 
the  case  ;.f  3R.     .  v.  SvAHD  jF  PL^HLIC;  -OHiC:;,  305  Gal,  426.    1  do 
not  believe  thai  this  case  support y^'r^ews  for  the  reason  that  in  it 
the  v^upreme  Court  did  not  in  any  way  hold  that  the  Board  of  Juper- 
▼Isors  could  rightfully  pass  an  ordiaauce  which  Aould  contrevene  a 
charter  provision,  but  --orely  decided  that  every  municipality  had 
certain  Inherent  powers  which  cajiie  to  it  froa  the  Constitutic^n  of  the 
ntate,  and  that  It  ir.lght  exercise  powers  althoueih  they  were  not 
referred  to  in  the  charter. 

The  Constitution  Itself  aakes  the  Charter  supreme.   iee 
Coastltution,  Section  6,  Article  XI,  which  gives  to  a  charter  city 
the  power  "to  itteke  and  enforce  all  lav/s  and  regulations  In  rei:pect 
to  municipal  affairs,  eubjoct  only  to  the  restrictions  and  limita- 
tions  provided  for  in  their  sevoral  chrrter-j." 

I  am  therefore  of  the  opinion  that  it  ia  beyond  the  powers 
of  the  Board  to  enact  en  ordinance  which  will  contravene  the  charter, 
end  whore  a  conflict  Is  evident,  the  charter  kusU  prevail. 

Mr.  Rrown  contends  thf. t  the  City  iJngineer  had  not  the  right 
to  take  into  consideration  any  property  which,  under  the  Constitution 
was  aiampt  from  taxation.   as  i  fcstve  already  stated,  i  can  set  no 
merit  to  his  contention,   Luch  property  is  carried  on  the  assessment 
roll  by  the  Assessor  end  there  is  ncthiny  in  the  Charter  holding 
that  an  exemption  fror.  taxes  prevents  the  owner  of  such  property 
from  protesting  or  appealing:  where  a  change  in  zoning  laay  affect  his 
property. 

Therefore  my  conclusion  as  announced  above  niust  stand. 
I  herewith  return  to  you  correspondence  and  appeal  papers  forwarded 
to  me* 

Respectfully, 

CITY  ATTOBi.iY 
BOA  D  OF   JUPSRVIJORS. 
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March  28,1934. 


SUBJECT:   Use  of  Proceeds  of  Belief 

Bonds  for     urchase  of     aterials 
To  be  Used  in  connection  with 
Relief  irojects. 


Dear  I'irs: 

His  Honor  the  Mayor  has  transitiitted  to  me  a  copy  of 
the  letter  of  : Ir.  R.  D.  Carpenter,  Chairman  of  your  finance 
committee,  wherein  he  asks  for  the  opinion  of  this  office  as 
to  whether  it  would  be  legal  for  the  Citizens  Emergency  Relief 
Committee  to  transfer  ^50,000.00  out  of  the  proceeds  of  the 
1932  Relief  Bonds  for  the  purpose  of  purchasing  supplies  to  be 
used  upon  projects  in  which  the  --ity  is  interested,  and  -.vhich 
are  being  financed  by  the  Civil  .,orks  ..dministration  of  the 
Federal  government. 

OPINION 

The  1932  Relief  Bonds  were  voted  under  authority  of 
the  State  law  as  found  in  .ection  4088  of  the  Political  Code 
which  gives  to  a  county  the  right  to  incur  an  indebtedness  for 
any  purpose  for  which  the  ooard  of  tiupervisors  are  tuthoriz-ed 
to  expend  the  funds  of  the  county. 

Section  4307  of  the  same  code  makes  the  necessary 
expenses  incurred  in  the  support  of  the  indigent  sick  and 
otherwise  dependent  poor  a  charge  against  the  county. 

Our  proceedings  leading  to  the  bond  issue  of  1932 
provided  that  "public  interest  and  necessity  de-nands  that,  due 
to  world  wide  economic  conditions,  revision  must  be  r.ade  for 
the  care  and  aaintenance  of  the  indigent  sick  and  dependent 
poor  of  the  >ity  and  County  of  -^an  Francisco,  and  that,  due  to 
existin,.-  abnormal  conditions,  the  duty  of  taking  care  of  the 
people  described  herein  rests  on  the  City  and  County  as  a  county 
of  the  State  of  California."  The  validity  of  this  bond  issue 
was  sustained  by  the  supreme  Court  in  the  case  of  CITY  .JvD  COUi^TY 
vs.  COLLINii,  216  Cal,  at  page  187,  which,  at  the  same  time,  held 
that  the  granting  of  relief  as  provided  for  was  not  a  gift  of 
public  moneys. 

In  the  proceedings  submitted  to  the  people  authorizing 
the  Issuance  of  the  bonds  no  particular  method  as  t.  how  the 
proceeds  of  the  bonds  should  be  expanded  was  provided  for  and 
undoubtedly  a  large  discretion  is  vested  in  the  body  charged 
with  the  distribution  of  this  fund  as  to  the  best  method  of 
affording  relief  to  taose  in  need.   The  oommittee  could  make 
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an  outright  contribution  of  cadi  or  it  could  provide  food  and 
olothing  for  those  in  need  in  such  aiuount  as  it  saw  fit.   The 
moneys  were  public  moneys  and  there  could  be  no  objection  to 
compelling  tiiose  who  were  receiving  relief  to  render  a  certain 
amount  of  service  in  exchange  for  such  relief. 

It  appears  to  me  that  If  certain  laaterials  were  necessary 
to  enable  said  persons  to  render  that  service,  the  materials  could 
be  purchased,   rovided,  of  course,  that  the  amount  expended  was  not 
so  excessive  as  to  be  entirely  without  the  purpose  for  which  the 
bonds  were  Issued,   .^hile  the  general  rule  is  taat  funds  raised 
by  special  taxation  or  by  a  bond  issue  for  a  particular  purpose  can 
be  expended  only  for  that  purpose,  the  Oourts  have  always  countenanced 
expenditures  which  are  incidental  or  necessary  for  the  accomplishment 
of  the  main  purpose. 

Therefore,  if  the  Federal  Governaient,  upon  condition  that 
the  Jity  furnishes  the  necessary  materials,  will  eaiploy  a  large 
nximber  of  persons  who  are  at  present  on  our  relief  rolls,  your 
committee  would  be  justified  in  making,  a  reasonable  expenditure  for 
the  purpose  of  acquiring  the  necessary  materials.   The  purchase  of 
such  materials  however  should  be  allowed  only  upon  projects  in  which 
the  City  is  directly  interested  and  then  only  provided  that  those 
irtio  are  to  be  given  work  on  such  projects  shall  be  taken  from  the 
relief  rolls.  Your  committee  can  be  the  Judge  of  the  proper  amount 
to  be  expended  but  the  expenditure  should  be  so  regulated  that  the 
amount  thereof  will  not  exceed  the  benefits  which  the  City  will  receive 
by  the  taking  of  the  employees  from  its  relief  rolls. 

Respectfully, 


City  Attorney. 


To   -   Tm   CITIZENS   EMERGijINCY  RjiLIEF  COMMI'n['iLE. 
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April   5,    1934. 


3TJBJ3CT:      Withdrawal  or  dismissal   of  application 
for  Zona  Change. 


0«ntleTr.©n: 

This  office  is  in  receipt  of  your  request  for  an  opinion 
as  folloira: 

"On  February  24,  1934,  an  application  was  filed  with 
the  City  Planning  Commission  to  re-zone  fron  the  Second 
Residential  District  to  the  district,  the 

northerly  side  of  Jnestnut  3t^^.  ,,  „w  ...ancing  at  a  point 
88  feet  9  inches  westerly  fron  Joott  Dtreet,  and  running 
thence  westerly  130  feet. 

"The  hearing  on  this  matter  was  set  for  April  5,  1934, 
and  notice  was  published  In  the  official  newspaper,  notices 
were  posted  throughout  the  district  and  property  owners 
notified  by  r^il. 

"•On  April  2,  1934,  a  conanunioation  was  received  by 
this  Comraission,  signed  by  the  attorney  for  the  applicant, 
stating  that  the  application  was  withdrawn. 

JJiiHY 


"1.  Eas  the  City  Planning  Gosmission  the  right  to 
allow  the  applioetion  to  be  withdrawn? 

2.  Can  the  City  Planning  Joramission  continue  with 
the  hearing,  and  act  on  the  application?" 

OPIia  ON 

Section  117  of  the  Charter  proYidea  that  the   City  Planning 
Cooinission  shall  co  aider  and  hold  hearings  on  proposed  changes  in 
the  classification  of  the  use  to  which  property  r.ay  be  put  on  its 
own  motion  or  on  the  application  of  the  interested  property  owner. 
The  Section  furt  er  provides  that  the  Supervisors  shtll,  by  ordinance, 
•stablish  procedure  for  action  on  such  matters. 

The  Supervisors,  in  passing  the  procedural  ordinance, 
failed  to  TiaJce  mention  of  t:"e  withdrawal  or  dismissal  of  applications 
for  zone  changes.    ..e  are  therefore  left  with  an  interpretation  of 
Section  117  In  order  to  reach  a  conclusion  with  respect  to  your 
quest ioas. 
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It  is  a  general  rule  that  an  applicant  or  petitioner  raay 
withdraw  his  applicatioa  or  petition  prior  to  action* by  the  body 
to  whom  the  petition  or  application  has  been  directed.    such  is 
the  practice  in  the  courts  of  this  itate. 

?he  flri-jt  paragraph  of  -eotion  117  of  the  Charter  proTides 
that  the  Coiai?ilssion  shell  take  action  on  Its  own  motlonoor  on  the 
application  of  the  interested  property  owner.   Thus  we  find  that 
there  ere  two  rethods  by  which  action  may  be  taken.   Tie  withdrawal 
or  dismissal  of  an  epplication  or  petition  does  not  preclude  th« 
Coro^ilssicn  froni  re-zoning  the  property  described  in  the  application 
for  it  may  do  so  upon  its  Oikn  iLotioa.   I  believe,  however,  that 
if  the  Cownission  should  permit  the  withdrawal  of  the  present  appli- 
cation there  will  be  nothing  before  it  to  coasider  and,  if  such 
withdrawal  were  granted,  the  Joiri.lssicn  wot-ild  have  to  initiate  the 
proceedinfcjs  anew  Oii  ita  own  EiOtion. 

However,  if  the  GonniissLou  should  refuse  to  perTnit  the 
withdrawal  of  the  present  application  it  might  proceed  with  the 
hearing  notwithstanding  that  the  applicant  had  asked  permission  to 
withdraw  it  for  when  the  re-zonins  machinery  has  been  set  in  motion 
the  matter  rmy   be  carried  to  a  oonolusicn  irrespective 
of  the  applicant. 

Respectfully, 


-"^ity  Attorney. 


To  the  - 
City  Planning  Commission. 
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April   5,lfi34. 
SWKCT:      tTltney  Bond  and  Insurance. 

Gvntlesen: 

we  have  your  request  for  an  opinion  under  date  of 
n.prll  3,1^34,  as  to  swetbor  or  not  ection  4  of  crtiiaanee  mo.2213 
Icnown  ae  the  "Jitney  urdinance"  colitrols  In  the  ni&tter  of  insurance 
and  the  filing  of  a  bond  for  the  protection  of  the  public,  or 
whether  sec. 6  of  -rdinance  Ixo.ll*0111,  known  aa  the  "rubllc 
ConTenience  end  .  eceasity  ordinance"  supersedes  the  proYisiona 
of  ordinance  r.o.3^18. 

0:-INIOK 

Section  4  of  Ordln'jLnce  Ko.SialS  la  apeoific  and  governa 
the  operation  of  jitneja  while   vrdlnenoe  Ko.11.0111  is  aa  ordinance 
applying  to   taxicabs  and   ^.otor- vehicles  geaerally. 

Section  4  of  the   ''Jitney   -rdi nance*   laakes  it  necFssary 
tiiat  a  bond  be  filed  by  a  surety  company  or  in  lieu  thereof  provides 
for  an  insurnnca  policy  In  a  recognized  company  and   runs  to  the 
beaaflt  of   the  person  insured. 

The  Supervisors  by  Dill  !;o.l5,   Crdinanoe  Ko.ll. 01121 
approved  February  ki9,1832,    araendefi   ordinance  no.  3212  in  cert&in 
detaila  but   did  not   arnend   section  4  of   said   orcinance. 

Therefore,   it    is  the   opiiil;;n  ol    tr.i;.    office   tiiat   a   specific 
ordinance  clearly  applying;   to   jitneys  governs  tna  controls  and    t    at 
the  only  way  that  ordinance   .  o.ll.Olll  could  ^rovem  Jitneys  would 
be   by  repeal  of  *hft   "Jitney   '  rdi nance"   r;o.32l2,   and  ptirtic  ;Iarly    ^x 
would  be  necessary  t  at   ^.eotion  4  thereof  be  amended  or  stricken  froai 
w^\A  ordinance • 

Reapeetfully , 

wlty     ttorney. 


bvj.vnu    OF  POiJLUii   WW-. J.iii;3i01*Ji£IiS. 
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April  10,  1934. 


SUBJECT!  Definition  of  School  Year  as  Applied 
to  Substitute  Teachers; 
Portion  of  Day  Required  to  Teach  In 
Order  to  Receive  Probationary  Year's 
Credit. 

Dear  Slrt 

This  office  is  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

"A.  We  need  to  know  the  legal  distinction  of 
the  phrase  'FOR  LES:,  THAN  ONE  SCHOOL  YEAR'  defined  In 
terms  of  the  maxliirum  number  of  school  days  wliich  a  sub- 
stitute may  teach  and  still  be  a  legal  substitute.   Is 
It  one,  two  or  some  other  definite  nvunber  of  days  less 
than  the  totsil  nximber  of  days  the  schools  are  in  session 
during  the  year  or  is  it  one,  two  or  some  other  definite 
number  of  days  less  than  75/^  of  the  total  number  of  days 
the  schools  are  open  during  the  year? 

"since  substitute  service  Is  usually  somewhat 
irregular  and  lacking  In  continuity  we  need  to  know  if 
it  is  legally  permissible  to  count  such  service  by  the 
school  year  in  that  the  year  furnishes  the  only  practi- 
cal standard  for  measuring  each  yearly  unit  of  substi- 
tute service  to  detertnine  v/hether  the  amount  of  such 
service  entitles  the  teacher  to  be  classified  as  a  sub- 
stitute or  as  a  probationer. 

"B.   The  Board  of  Education  appoints  a  probat- 
ionary teacher  and  assigns  her  to  duty  for  a  specified 
fractional  part  of  a  day  or  of  an  evening  and  this  teach- 
er serves  in  conformity  with  the  terms  of  this  assignment 
for  one  year,  being  on  duty  for  at  least  7b%   of  the  school 
days  In  that  year. 

"The  problem  is  this  'does  this  teacher's  year 
of  service  count  as  a  year  of  probation  towards  permanen- 
cy even  tliough  slie  serves  for  only  a  portion  of  each  day 
and  also  regardless  of  how  small  a  portion  of  the  day  this 
service  actually  is'?** 

OPINION 

A.  Section  5.520  of  tlie  School  Code  defines  substitute 
employees  as  those  persons  employed  In  positions  from  day  to  day 
FOR  LESS  THAN  ONE  SCHOOL  YEAR"  who  fill  positions  of  regularly 
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employed  persons  absent  from  service  or  who  serve  In  emergency  or  temp- 
orary schools  or  classes. 

It  is  quite  apparent  that  the  legislatiire  Intended  that  a 
substitute  should  not  become  a  probationer  when  such  substitute  has 
been  employed  for  leas  than  one  school  year  as  a  substitute.  The 
section  doubtlessly  means  that  when  a  person  has  done  substitute 
work  for  a  frill  school  year  such  person  becomes  a  probationary  teach- 
er.  The  term  school  year,  in  this  instance,  neans  the  number  of  teaching 
days* 

It  is,  therefore,  my  opinion  that  if  a  substitute  is  not  em- 
ployed for  a  full  school  year,  such  substitute  does  not  become  a  pro- 
bationer. Thus,  the  Board  of  Education  could  forestall  a  substitute 
becoming  a  probationer  by  arranging  its  affairs  in  such  manner  that 
the  substitute  did  not  act  as  such  during'  a  full  school  year. 

Tlae  School  Code  defines  a  school  year  as  commencing  on  July 
Ist  and  ending  on  the  following  June  30th. 

I  do  not  believe,  however,  that  mere  absence  of  a  few  days 
because  of  illness  or  otherwise  would  cauje  a  break  in  the  year's 
service* 

B»  So  long  as  a  teacher  serves  seventy-five  percent  of  the 
school  days  during  one  year  in  an  open  position,  such  teacher  acquires 
a  probationary  year's  credit  for  permanency,  regardless  of  the  por- 
tion of  the  day  assigned  to  the  teacher.   However,  it  Is  to  be  noted 
that  if  one  teaches  only  a  portion  of  the  day  during  the  probationary 
period,  said  person  then  receives  permanent  status  only  as  to  that 
type  of  assignment. 

To  take  a  concrete  case  by  way  of  illustration.   Suppose 
a  teacher  is  assigned  to  a  special  public  speaking  class  for  two 
hours  per  day  and  performs  that  work  for  seventy-five  percent  of 
the  school  year,  each  year  for  three  years  and  is  not  discharged, 
he  then  acqviires  i;)ermanent  status  but  only  as  to  that  type  of  po- 
sitution  and  not  for  a  full  time  teaching  position. 

Respectfully, 

I 

CITY  ATTORl^y 
Mr.  Edwin  A.  Lee, 
Super inten^nt  of  Schools, 
Civic  Auditorium. 
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April  12,  1934. 

SUBJECT:  Exemption  from  Assessment  smd  Taxation 
of  Cemetery  Property, 

Dear  Sir:  — 

This  office  is  in^recelpt  of  your  request  for  an  opinion, 
as  follows:  \ 

REQUEST 

"Yo-ur  attention  Is  respectfully  directed  to  Sec- 
tion 1-B  of  Article  13  of  the  Constitution  of  the  State 
of  California  which  provides  that  property  USED  or  HELD 
exclusively  for  burial  or  other  permanent  deposit  of  the 
hviraan  dead  shall  be  free  from  taxation. 

The  Masonic  Cemetery  Asnoclatlon  of  the  City 
and  Coxmty  of  San  Francisco  Is  tlie  owner  of  certain  real 
property  heretofore  exempt  under  the  above  referred  to 
constitutional  provision. 

On  February  26th  of  this  year,  the  aforemen- 
tioned Association  filed  a  declaration  to  the  effect 
that  it  had  removed  all  hvunan  bodies  and  remains  from  a 
certain  peirt  eind  portion  of  its  cemetery  lands  and  In 
this  declaration  that  particular  part  and  portion  was 
specifically  described. 

On  March  1st,  1934,  the  aforementioned  Assoc- 
iation filed  in  the  Superior  Court  of  this  City  and 
Co\aity,  an  application  for  confirmation  of  the  sale  of 
real  property  and  the  real  property  in  question  was 
again  specifically  described. 

It  is  to  be  borne  in  mind  that  the  particular- 
ly described  property  referred  to  in  the  aforementioned 
Instruments  constitutes  only  a  portion  of  the  Cemetery 
holding.   It  is  also  to  be  borne  in  mind  that,  as  of 
twelve  o'clock  noon  on  the  first  Monday  of  March  of  this 
year,  there  liad  been  no  change  in  ownership.  The  owner 
of  record  is  still  the  Masonic  Cemetery  Association. 

QUESTION 

Under  the  circumstances  set  forth  above,  is 
the  property  under  reference,  subject  to  assessment  and 
taxation?" 

OPINION 

In  CYPRESS  LAWN  CEI^IETERY  AS;  OCIATION  V.  CITY  AND  COUNTY  OP 
SAN  FRANCISCO,  211  Cal.  387,  the  court  held  that  in  order  for  un- 


IC  -. 


4-., 


t  ^Kj   7  w  ^  4*r-  V 


#2 


occupied  cemetery  property  to  escape  aaaeasment  and  taxation,  it 
is  necessary  tiiat  it  be  used  or  held  exclusively  for  the  care, 
maintenance  or  upkeep  of  burial  groimda. 

It  is  evident  from  your  letter  that  the  property  in- 
volved is  no  longer  being  used  for  the  care,  maintenance  and 
upkeep  of  burial  grounds  and  that  it  is  the  same  as  any  other 
unimproved  real  property. 

Under  these  circumstances,  I  am  of  the  opinion  that 
such  property  is  now  subject  to  assessment  and  taxation. 

Respectfully, 


CITY  ATTORNEY 


asses:  (HI , 
City  Hall, 
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April  16,  1934, 


SUBJECT  I  In  re:  Inspootlon  of  Complaints 
Made  to  the  office  of  the  I.Iayor, 

Gentlemen: 

I  have  your  letter  reading  as  follows: 

"a  week  ago  Supervisor  Uhl,  through  the  Board 
of  Supervisors,  sent  a  request  to  the  Mayor  for  copies 
of  all  complaints  filed  in  his  office  during  the  past 
year.  The  Mayor  replied,  declining  -  see  copy  attached. 

"Supervisor  Uhl  now  wants  to  know  if  the 
Board  has  a  right  to  obtain  copies  of  these  complaints." 

Attached  to  yovir  communication  is  a  copy  of  a  letter 
addressed  to  your  Board  by  his  Honor,  Mayor  Itosal,  wherein  he 
declines  to  permit  a  general  inspection  of  the  complaints  lodged 
in  his  office  pursuant  to  the  provisions  of  Section  25  of  the 
Charter. 

OPINION 

Section  25  of  the  Charter  provides: 

"He  (the  Mayor)  shall  receive  and  examine, 
without  delay,  all  complaints  relating  to  the  admini- 
stration of  the  affairs  of  the  city  and  county,  and 
irarnedlately  Inform  the  complainant  of  findings  and 
actions  thereon." 

It  wovild  appear  to  me  that  the  matter  of  handling  these 
complaints  is  an  administrative  affair  and  one  which  the  Charter 
vests  in  the  Mayor.  This  being  true  the  right  of  the  Board  of 
Supervisors,  or  any  member  thereof,  to  inspect  said  complaints 
or  to  receive  copies  thereof.  Is  no  greater  than  that  of  &nj 
other  citizen  of  the  mvmicipality.  It  appears  to  me  that  the 
complaints  in  question  must,  to  a  large  extent,  be  considered 
as  confidential  if  the  provision  in  the  Charter  authorizing 
the  investigation  and  report  on  these  complaints  is  to  accom- 
plish the  evident  purpose  the  charter  fraraers  had  in  mind. 

Complaints  are  made  either  against  persons,  or  against 
conditions,  and  if  made  against  the  latter,  persons  must  naturally 
be  involved.   It  wotild  be  liard  to  conceive  that  a  person,  altho-ugh 
he  might  be  Justified,  v/ould  raalce   a  complaint  regarding  the 
actions  of  a  public  official  or  employee  if  he  felt  that  the 
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complaint  and  the  name  of  the  complainant  were  to  be  made  public, 
FurtJiermore ,  In  fairness  to  the  person  complained  of  a  reflection 
of  wrong-doing  should  not  be  made  upon  him  v/hen,  possibly,  after 
investigation,  no  wrong-doing  is  discovered  for  too  often  a 
charge  of  wrong-doing,  even  though  untrue,  injures  the  person 
against  whom  it  is  made. 

Therefore,  I  am  of  the  opinion  that  these  particular 
records  for  which  your  Board  has  asked  are,  to  a  large  extent, 
confidential  and  are  not  subject  to  inspection  by  the  public 
generally  as  are  the  ordinary  records  of  any  office.   As  a 
natter  of  fact,  they  are  not  public  records  in  the  sense  that 
they  are  records  which  the  Mayor  is  compelled  to  keep  and 
possibly  they  come  within  the  category  of  "other  matters  in  the 
office  of  any  officer"  which  are  referred  to  in  Section  1032  of 
the  Political  Code  which  deals  with  the  right  of  inspection  of 
public  records.   The  p'^rtinent  portion  of  this  Section  reads 
as  follows: 

"The  public  records  and  other  matters  in  the  office 
of  any  officer  are  at  all  times  during  office  hours  open 
to  the  inspection  of  any  citizen  of  this  state." 

The  Supreme  Court,  in  the  case  of  COLDWSLL  v.  BOARD 
OF  PUBLIC  WORKS  OF  3A.N  FRANCISCO,  187  Gal.  510,  has  drawn  a 
distinction  bet\«een  the  terms  "public  record"  and  "other  matters" 
when  it  held  that  certain  preliminary  estimates  and  plans  for 
the  construction  of  the  Hetch  Hetchy  Project  made  by  subordinates 
of  the  City  'Engineer  were  not  public  records  of  that  officer 
until  they  received  his  approval  and  became  the  plans  for  the 
construction  of  the  project.   The  Court  did,  however,  hold  that 
they  oame  within  the  definition  of  "other  .latters"  and  as  they 
involved  a  matter  in  which  all  citizens  mi^ht  be  interested  they 
were  open  to  inspection.   However,  there  is  nothing  particularly 
confident ial  about  the  records  of  the  City  :ingineer's  office  and, 
as  I  hc^ve  said,  the  Court  held  that  all  citizens  of  ^an  Francisco 
had  an  inter  st  in  them. 

On  r.ore  than  one  occasion,  however,  the  Court  has 
defined  the  meaHing  of  the  term  "other  matters".   In  COLNON 
V.  ORR,  71  Cal.  43,  which  case  dealt  with  the  right  of  the 
citizens  to  Inspect  certain  charges  filed  in  the  office  of  the 
Treasurer  and  Secretary  of  the  Stockton  Insane  Asylum,  the  Court 
denied  the  right  of  inspection  saying: 

•^It  is  not  every  written  charge  roade  to  a  board 
of  supervisors,  a  board  of  directors,  or  trustees  of 
a  college  or  other  state  institution,  which,  upon  being 
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filed  in  the  office  of  their  secretary  or  treasurer, 
or  custodian  of  their  records,  becomes  thereby  a 
public  record  to  which  any  citizen  may  have  access 
at  pleasure. 

"To  declare  such  to  be  the  law  would  be  to  eay 
that  any  communication  aspersing  the  character  of  a 
public  officer,  being  received  by  the  board  of  directors, 
to  which  he  is  amenable,  and  filed  with  the  custodian  of 
their  records,  would  thereby  become  a  public  record,  and 
be  open  to  the  idle  curiosity  of  any  and  all  persons. 

"In  this  way  the  most  honorable  of  men  might  be 
attacked,  and  each  individual  of  the  whole  public  be 
permitted  to  inspect  the  docuiaent  con  aining  such 
attack  without  having  the  slightest  beneficial 
interest  in  the  matter,  and  actuated  by  no  other 
motive  than  to  repeat  what  might  or  might  not  be  a 
slander  all  over  a  community." 

The  case  of  '/VHELAN  v.  SU?E';I0R  DO^RT,  114  Cal.  549, 
deals  with  the  sare  s\ibject.    In  this  case  the  record  to  be 
inspected  was  certain  instructions  given  to  the  "'heriff 
relative  to  levying  an  execution,   The  Superior  Oo^art  held 
that  said  instructions  then  on  file  in  the  office  of  the 
oheriff  were  not  such"other  matters"  as  came  within  the  pro- 
Tlslons  of  flection  1C3?.  of  the  Political  Code,  saying: 

"It  does  not,  b/  reaaon  of  b^lng  in  writing, 
become  a  "public  lecord",  or  any  other  public  matter, 
in  the  office  of  the  sheriff.   The  "other  matters" 
referred  to  in  section  103E,  which  a  citizen  is  en- 
titled to  inspect,  is  matter  which  is  "public",  and 
in  which  the  whole  public  may  have  an  iatere^st," 

In  view  cf  the  expression  of  the  .upreue  Court  on 
this  particular  matter,  I  am  of  the  opinion  that  your  Board 
has  not  the  right  to  call  upon  the  "ayor  to  produce  the  par- 
ticular records  of  his  office  referred  to. 


Respectfully, 


CITY  ATTORITEY. 
To  the  - 
Board  of  Supervisors. 


/  ^ 


aprll  16,  1934, 

SUBJECT:  In  re:  Obtaining  Information  of 
Employees  of  the  City  and  Coimty 
on  Matters  not  Provided  by  Charter 
as  a  Qualification  for  Employment. 

Gentlemen: 

I  have  before  me  a  draft  of  a  proposed  ordinance.  No,  4.0551, 
which  will  require  every  employee  of  the  City  to  make  an  affidavit  in 
substantially  the  following  form: 

STATE  OP  CALIFORNIA,  ) 

)  as. 
^COUNTY  OP ) 

,  being  first  duly  sworn,  aays: 

(Name  of  Officer  or  Employee) 
That  he  is  now  in  the  employ  of  the  City  and  Goxmty  of  San  Francisco 

in  the  Department j  that  he  is  employed 

in  the  capacity  of  ;  that  affiant 

(State  character  of  employment) 
actually  lives  within  the  City  and  County  of  San  Francisco  and  main- 
tains an  abode  therein  and  customarily  spends  the  night  in  said  abode. 

Supervisor  Adolph  Uhl  has  also  submitted  to  me  the  form  of 
a  questionnaire  to  be  inade  a  part  of  an  ordinance  v/hich  wovild  require 
all  employees  to  give  certain  information  of  rather  a  personal  char- 
acter, the  form  of  which  questionnaire  Is  as  follows: 

TO  TIIE  IfEAD  OF  EACH  DEPARTMENT  OP  THE 

CITY  Al^  COUNTY  OF  SAN  FRANCISCO:    Shall  have  each  municipal  em- 
ployee In  his  or  her  department.  Including  the  department  head, 
answer  each  question  set  forth  in  this  qxiestionnalre  and  to  be  sworn 
to  before  a  Notary: 

Name 


In  V/hlch  Department  Employed Salary_ 


Address:  My  bona  fide  residence  in  the  City  and  Coionty  of  San 

Francisco  is ^         • 

(NOTE:  Section  7  of  the  Charter  provides  as  follov.s: 

''All  employees  of  the  city  and  covinty  shall  be  citizens  and 
shall  have  been  residents  thereof,  for  at  least  one  year  prior  to 
the  appointment,"  "A  'resident'  within  the  intent  and  purpose  of 
this  Section,  means  one  who  actually  lives  within  the  city  and  county 
and  maintains  an  abode  therein,  where  such  resident,  with  his  family, 
customarily  spends  the  night." 
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I  have  been  a  bona  fide  resident  of  the  City  and  County  of  San  Francisco 
since  » 

Do  you  live  alone? Since  what  date? 


Father  or  husband  In  business.   Give  name  of  firm  and  address. 

Is  fiuiy  member  of  your  family  residing  at  same  address  employed?^ 
State  in  whose  employ. 


How  many  persons  are  dependent  upon  you  for  their  principal  support? 

Are  you  a  registered  voter  In  San  Francisco?       Give  date  of  regls- 

tration.        Have  you  been  registered  in  any  other 

city  or  townt  Give  name  of  the  city  or  town. 

Are  you  holding  a  Civil  Service  position? 


Signed 


Sworn  to  before 


Notary  Public 

RESOLVED:  That  the  above  questionnaire  shall  be  executed  and  filed  by 
the  department  head  with  the  Controller  not  later  than  April 
20,  1934. 

The  question  is  now  asked  as  to  tlie  power  of  the  Board  to  re- 
quire employees  to  sign  either  the  affidavit  mentioned  in  the  proposed 
ordinance,  or  to  sign  the  questionnaire  proposed  by  I»Ir.  Uhl» 

OPINION 

Section  7  of  the  Charter,  as  amended  in  1952,  is  the  latest 
expression  of  the  people  of  San  Francisco  upon  the  subject  of  the 
necessary  residential  qualifications  of  its  employees.  Undoubtedly, 
the  Board  of  Supervisors  has  the  right  to  anact  the  necessary  legisla- 
tion to  insure  that  every  employee  possesses  these  qualifications,  and 
X  believe  that  an  ordinance  which  v/otild  require  employees  to  sign  an 
affidavit  in  the  form  provided  In  the  ordinance  wo\ild  be  reasonable  ex- 
ercise of  this  right,  if  the  Board  deenis  it  necessary  in  order  to  pre- 
vent any  violation  of  the  charter  section.  The  first  three  and  the 
last  three  questions  asked,  or  statements  called  for  in  I.Ir.  Uhl's 
questionnaire,  come  within  the  same  category. 

However,  I  believe  that  the  Information  sought  by  the  re- 
maining questions  in  the  questionnaire  is  objectionable  and  that  an 
employee  cannot  be  compelled  to  answer  them,  for  the  reason  that  they 
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In  no  way  bear  upon  any  qualification  called  for  In  order  to  beooma 
an  employee  of  the  City,  and,  therefore,  an  employee  cannot  be  com- 
pelled to  answer  them.   The  required  information,  if  it  was  to  serve 
any  purpose  at  all,  wo  \ld  practically  be  reqiolring  additional  qual- 
ifications for  employees  which  are  not  called  for  by  the  charter. 

In  the  case  of  CR07/LEY  v.  FREUD,  132  Gal.  440,  the  Supreme 
Court  held  that  even  the  charter  Itself  could  not  provide  for  the 
qualifications  of  employees  beyond  those  authorized  under  Section 
Bg  of  the  Constitution,  under  which  the  Constitution  was  framed. 

In  the  case  of  WACHTER  v,  McEVOY,  93  Atl.  987,  the  Court 
of  Appeals  of  Maryland  held  that  wliere  the  Constitution  has  defined 
the  qvjalif ications  of  an  officer,  it  is  not  within  the  power  of  the 
legislature  to  change  or  add  new  or  additional,  qiialifi  cat  ions. 

In  the  instant  case,  the  Charter  is  really  the  constitution 
of  the  City,  and  the  Board  of  Supervisors  is  its  legislative  body. 
Therefore,  you  cannot  require  qualifications  of  an  employee  which 
are  not  required  by  the  charter,  and  unless  the  required  information 
had  to  do  with  qualifications  for  employment,  your  Board  would  not 
be  justified  in  requiring  it  to  be  furnished. 

You  are  advised  accordingly. 

Yours  very  truly. 


BOARD  OP  SUPERVISORS, 
City  Hall, 


#1 


s^ 


'"« 


-■   cr'.:t  ~ 


^.'^rni^ryryr-n    ^r.    rvT.-.r., 


/ 


April  18,  1934, 


SUBJECT:   In  re:  c^ualifioations  of  Inspectors 
inspecting  the  Production  f  ililk 
Outside  of  the  City. 


Dear  Oir: 


I  have  your  letter  reading  as  follows: 


•'The  Board  of  Supervisors  at  a  recent  neeting 
definitely  set  the  date  for  the  enflor cement  of  the 
market  cream  provisions  of  the  milk  ordinance  as  of 
May  1st,  1934. 

In  reviewing  the  provisions  of  the  ordinance 
relating  to  cream  production,  I  felt  it  expedient 
to  obtain  from  you  a  legal  opinion  on  the  following 
section  of  the  law  relating  to  the  operation  of 
central  cooling  plants,  namely.  Section  4,  Subdivision 
1. 

In  view  of  the  fact  that  the  cream  supply  will 
be  handled  in  plants  which  are  in  effect  cooling 
plants,  the  requireirients  of  Section  4,  Subdivision 
1,  would  be  enforced  upon  operators  of  said  plants. 

In  order  to  clarify  the  situation  which  will 
arise  on  ivlay  1st  I  v/ould  ask  from  you  a  legal  opinion 
on  the  following  points; 

1st  -  The  inspectors  appointed  to  supervise 

the  production  on  dairy  farms  supplying 
central  cooling  plants  and  the  handling 
cf  the  milk  in  the  plant,  of  necessity 
must  live  in  the  milk  producing  area. 
Do  such  inspectors  have  to  be  citizens 
of  San  Francisco? 

2nd  -  Are  such  inspectors  subject  to  civil 
service  examination? 

3rd  -  V/tiat  representative  of  the  city  and 

county  should  handle  the  funds  collected 
under  the  provisions  of  this  section  of 
the  law?" 
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OPIIJION. 


Section  7  of  tlie  Charter  as  amended  in  1932  requires 
the  sarae  residential  qualifications  for  those  employed  by  the 
city  on  work  outside  of  the  city  as  it  does  for  those  whose 
work  is  performed  within  its  confines.   Therefore,  if  the 
salaries  of  the  inspectors  mentioned  in  year  letter  are  to  be 
paid  froiri  funds  deposited  in  the  treasury  of  the  City  and  County 
of  3an  Francisco,  irrespective  of  how  those  funds  may  be  obtained, 
then  the  inspectors  must,  at  the  tiiae  of  their  appointment,  be 
residents  of  the  city.    If  their  duties  are  performed  at  such 
a  distance  from  the  city  that  it  is  not  possible  for  them  to 
actually  reside  within  the  city,  they  may  maintain  a  temporary 
residence  at  or  near  their  place  of  employment. 

As  to  yoiur  second  in':iuiry:  Are  such  inspectors 
subject  to  civil  service  examinationV   You  are  advised  that 
the  positic^n  of  inspector  in  your  departiTtent  does  not  come 
within  any  of  the  exceptions  mentioned  in  Section  142  of  the 
Charter  and  therefore  such  persons  as  may  fill  the  position 
of  inspector,  whether  their  work  is  within  the  city  or  outside 
the  city,  are  subject  to  the  civil  service  provisions  of  the 
Charter. 

As  to  your  third  inquiry:  VVhat  representative  of 
the  City  and  County  should  handle  the  funds  collected  under 
the  provisions  of  this  section  of  the  law?   The  milk  ordinance 
is  silent  as  to  the  manner  in  which  the  salaries  of  the  inspec- 
tors, which  are  a  charge  against  the  milk  producer,  should  be 
paid  but,  if  the  inspectors  are  to  be  'appointed  by  your  depart- 
ment and  are  subject  to  the  civil  service,  I  believe  that  the 
amount  of  their  salaries  is  a  cost  of  inspection  and  should  be 
paid  by  the  milk  producer  to  the  city. 

As  your  depart:..ent  is  more  in  to.ch  with  the  situa- 
tion, it  appears  to  me  that  the  best  plan  to  adopt  would  be  to 
compel  the  producer  to  pay  the  amount  of  the  salaries  to  your 
department  as  a  cost  of  inspection  and  thereupon  the  amount  so 
paid  should  be  deposited  with  the  Treasurer  in  the  same  manner 
as  any  other  fees  which  are  received  by  the  department.    If 
this  plan  is  adopted  ycur  department  will  be  in  a  position  to 
compel  the  payment  of  the  cost  of  inspection  and  thereby  make 
sure  that  when  inspectors  are  hired  for  this  particular  purpose 
their  oor;;pensation  will  be  provided  for. 
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In  concluding  I  direct  your  attention  to  the  fact 
that  Subdivision  1,  Section  4  of  the  Milk  Ordinance  provides 
that  the  producer  or  person  operating  a  cooling  plant  shall 
pay  the  salary  and  Fiaintenance  of  the  inspector.    It  would 
therrfore  be  your  duty  to  detemine  the  amount  necessary  for 
the  maintenance  of  an  inspector  if  you  should  co:-;clude  that 
he  should  receive  an  allowance  for  maintenance  in  addition 
to  his  salary. 


Yours  very  truly, 


CITY  \TTOR  iSY. 


To  the  - 

Director  of  iubiio  Health. 
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April  19,  1934. 


SUBJECT:   In  Re: Resolutions  of  the  Board 

of  Sup«rvisor8  making  Reooiranendations 
to  the  Public  Utilities  Comriission, 


Dear  Sirs: 

I  am  in  receipt  of  the  following  questions  deal- 
ing with  the  above  mentioned  subject  matter: 

1.  A  communication  from  the  Secretary  of  the 
West  of  Twin  Peaks  Boosters*  Club  submitting  a  petition  to 
the  Board  of  Supervisors  in  opposition  to  the  construction 
of  the  proposed  Balboa  Reservoir, 

2.  A  resolution  pending  before  the  Board  of 
Supervisors,  offered  by  Supervisor  Uhl,  which  reads  as 
follows : 

"Resolution  No.  1319,  as  follows: 

"Vtfhereas,  the  San  Francisco  Water  Department 
collects  seventy-eight  cents  for  each  water  meter 
in  every  home  in  the  City  and  County  of  San  Francisco; 
and 

"ViTiereas,  in  the  opinion  of  many  of  the  home 
owners  in  this  city,  the  annual  payment  of  ;i,'"»9,36 
for  the  water  meter  is  an  unjust  burden  imposed  by 
a  municipally  owned  utility;  now,  therefore,  be  it 

"Resolved,  That  the  Board  of  supervisors  favor 
the  elimination  of  this  meter  charge  against  the 
home  owners;   and  be  It 

"Further  Resolved,  That  a  copy  of  this  resolu- 
tion be  sent  to  the  Mayor  and  to  the  Public  Utilities 
ComTiission." 

Your  Committee  asks  as  to  what  Jurisdiction  the 
Board  of  Supervisors  has  to  deal  with  either  of  these  matters 
and  if  any  recoTiinendation  which  the  Board  should  make  regard- 
ing either  of  them  would  be  a  violation  of  Section  22  of  the 
Charter. 


OPINION. 


I  understand  that  the  Balboa  Reservoir  site  is 
property  acquired  by  the  city  upon  the  taking  over  of  the 
properties  of  the  Spring  Valley  vater  Company  on  March  3rd, 
1931,  and  that  the  Public  Utilities  Commission  is  desirous 
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of  constructing  a  reservoir  upon  this  particular  parcel  of 
property.   Section  121  of  tie  Charter  provides,  in  part, 
as  follows: 

"The  public  utilities  eornraission  shall  have 
charge  of  the  construction,  inanageiaent ,  supervision, 
maintenance,  extension,  operation  and  control  of  all 
public  utilities  and  other  properties  used,  owned, 
acquired,  leased  or  constructed  by  the  city  and 
county,  including  airports,  for  the  purpose  of  supply- 
ing any  public  utility  service  to  the  city  and  county 
and  its  inhabitants,  to  territory  outside  the  limits 
of  the  city  and  county,  and  to  the  inhabitants  thereof. 

"The  ooinraission  shall  locate  and  determine  the 
character  and  type  of  all  construction  and  additions, 
betterments  and  extensions  to  utilities  under  its 
control,  and  shall  determine  the  policy  for  such 
construction  or  the  xaaking  of  such  additions,  better- 
ments and  extensions  from  the  public  funds  under  Its 
Jiirisdiot  ion." 

From  the  language  above  quoted  it  is  evident  that  it 
was  the  intention  of  the  charter  framers  to  vest  in  the  Public 
Utilities  Commission  complete  charge  and  control  of  all  matters 
dealing  with  the  several  utilities  under  its  Jurisdiction  to 
the  exclusion  of  all  other  boards,  officers  and  committees  in 
the  City  and  County. 

You  are  therefore  advised  that  insofar  as  the 
petition  presented  to  the  Board  of  Supervisors  by  the  vVest  of 
Twin  Peaks  Boosters'  Club  is  concerned,  the  Board  of  Cuper- 
visors  has  no  jurisdiction  to  consider  the  same.   Not  only 
would  any  action  which  the  Board  might  take  recoiiimanding  for 
or  against  the  construction  of  the  Balboa  Reservoir  be  an 
idle  act  but  it  would  come  directly  within  the  prohibition 
contained  in  Section  i32  of  the  charter,  for  certainly  any 
such  action  would  be  a  suggestion  made  to  the  Public  Utilities 
Comnisaion  and  an  Interference  with  the  administrative  action 
of  that  Commission. 

In  view  of  the  very  plain  provisions  of  the  Charter, 
I  must  advise  you  that  the  Public  Utilities  Commission  has  sole 
and  exclusive  Jurisdiction  over  the  matter  referred  to  in  the 
petition  above  mentioned  and  any  application  which  those  inter- 
ested in  the  particular  locality  makes  shovild  be  addressed  to 
the  Comnisaion. 

As  to  the  resolution  above  mentioned,  I  believe  that 
it,  also,  is  a  matter  over  which  the  Board  of  3upervisors  has 
no  jurisdiction.   This  matter  deals  V7ith  the  fixing  of  rates 
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for  certain  services  rendered  by  the  San  Francisco  water  Depart- 
ment.  This  is  a  matter  over  which  the  Public  Utilities  Commiss- 
ion ha»  practically  exclusive  Jurisdiction  with  the  exception 
that  before  rates  are  finally  fixed  they  must  be  approved  by  the 
Board  of  Supervisors. 

Section  130  of  the  Charter  deals  with  the  fixing  of 
rates  and  does  not  give  to  the  Board  of  Supervisors  any  original 
Jurisdiction  over,  or  the  right  to  initiate,  rates  for  any 
utility  but  provides  that  all  changes  In  rates  shall  be  sub- 
mitted by  the  Commission  to  the  Board  of  Supervisors  and  that 
it  shall  require  a  two-thirds  vote  of  the  Board  to  reject  the 
rate  or  change  proposed,  and  if  such  rate  or  change  is  rejected 
said  schedule  shall  be  returned  to  the  Commission  for  revision. 

It  would  therefore  appear  that  the  matter  of  changing 
the  water  meter  rates  is  one  over  which  the  Board  of  Supervisors 
has  no  original  Jurisdiction  and  therefore  the  recommendation 
called  for  in  the  resolution  is  not  only  an  idle  act  but  is 
also  within  the  prohibition  mentioned  in  Section  22  of  the  Charter 

True,  I  note  that  the  resolution  merely  calls  for  the 
sxprssslon  cf  the  Board  of  Supervisors  in  favor  of  eliminating 
the  meter  charge  but  if  this  resolution  is  to  be  of  any  effect 
whatsoever  it  must  necessarily  be  intended  as  a  suggestion  or 
recommendation  to  the  Public  Ui  ilities  Corimlsslon  and  therefore 
co:nes  directly  within  the  practices  prohibited  by  Section  22 
of  the  Chr  rter. 


Youxs  very  truly, 


ClT^  ATl^O^^WKY 


To  the   - 

Public  Utilities   Comr:lttee   of 

the  Board  of  supervisors. 
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April  20,  1934. 


SUBJECT:   Payment  of  Second  lustallment 

of  Taxes  when  First  Installnent 
l8  still  Due. 


t 


Dear  Sir: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"A  taxpayer  -  i^r.  Henry  Hutton,  Attorney  at  Law, 
made  a  demand  upon  this  departPient  that  we  accept 
payment  of  the  second  installment  of  taxes  -  the  first 
installment  having  been  unpaid.   He  insists  that 
there  is  nothing  in  the  law  that  provides  that  the 
Tax  Collector  shall  not  receive  the  second  installment 
until  the  first  is  paid,  and  I  Iciow  of  no  such  pro- 
vision myself. 

".Vill  you  kindly  advise  :ae  as  soon  as  possible 
what  I  an  to  do  in  this  matter  and  if  it  will  be  legal 
for  me  to  receive  the  second  installment  knowing  that 
the  first  installment  is  still  unpaid." 


OPINION. 


The  law  appears  to  be  that  an  owner  of  real  property, 
when  paying  taxes,  has  the  right  to  direct  the  application  of 
the  i)ayment  as  between  different  taxes  or  different  properties. 

See  3  COOLEY  on  TAXATION,  4th  edition,  page  2494; 
llAYOR  OF  DALTUvTORE  v  FINE,  129  Atl.  356. 

Section  3756  of  the  Political  Code  prescribes  the 
dates  when  the  first  and  second 
paid.  It  is  very  evident  from 
Code  section  and  other  statutes 
at  ion,  that  v/hile  there  is  only 
fiscal  year  it  is  so  divided  as 
tax  levies,  since  there  are  penalties  added  to 
stallment  and  separate  penalties  added  to  the 


installments  of  taxes  shall  be 
an  examination  of  this  Political 
dealing  with  our  system  of  tax- 
one  tax  levied  during  each 
to  practically  constitute  tv/o 
the  first  in- 
econd  installment. 
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Thus,  it  is  ray  opinion  that  under  the  California  law 
an  owner  of  real  property  may  designate  how  his  payment  shall 
be  applied.   I  do  not  believe  that  it  malces  any  difference 
whether  the  second  installment  payment  is  rr-ade  when  the  first 
installment  is  still  unpaid. 

Respectfully, 


CITY  /iTTOHliiiY 


To  the  - 

TAX  COLLECTOR. 


/v 


April  23,  1934, 

SUBJECT:  Tenxire  or  Pormanenoy  of  Teacher  In 
Partlctilar  District. 

Dear  Sirs 

This  office  la  in  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

"Since  it  will  soon  be  necessary  to  confirm  the 
permanent  status  of  a  considerable  number  of  probationary 
teachers,  it  seems  to  me  advisable  to  secure  an  opinion 
from  the  City  Attorney  regarding  the  wording  of  the  reso- 
lutions granting  permanency* 

Since  April  of  1933  teachers,  vice-principals 
and  principals  have  been  appointed  probationers  and  have 
been  made  permanent  in  the  following  divisions  of  the  San 
Francisco  Public  Schools  after  serving  three  complete  years 
therein: 

Elementary  Schools 
Junior  High  Schools 
Day  High  Schools 
Evening  High  Schools. 

This  procedvire  has  been  based  on  two  vrritten 
opinions  of  the  City  Attorney,  supplemented  by  a  number 
of  verbal  opinions. 

The  first  opinion  referred  to  is  that  of  Jan.  27, 
1935,  in  which  the  City  Attorney  in  paragraphs  3  and  4  used 
these  words: 

An  evening  school  position,  therefore, 
constitutes  one  job  and  a  position  in  a  day  school 
an  entirely  unrelated  one. 

In  view  of  these  circumstances,  it  is 
my  opinion  that  a  person  employed  in  an  evening 
elementary  school  holds  one  definite  position, 
ajid  a  person  employed  in  an  evening  high  school 
holds  an  entirely  different  position. 

The  second  opinion  referred  to  is  that  of  April  13 , 
1933,  in  which  the  particular  question  and  answer  referred  to 
read  as  follows: 

II  -  The  San  Francisco  Cheu?ter  statea 
that  'All  teachers  •;>■»■•;»  sliall  be  classified  as 
permanent  employees  in  their  respective  positions' 
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•to*  W«  need  to  know  what  the  words  'Respect- 
ive positions'  mean. 

QUESTION  II: 

Does  a  teacher,  for  example,  acquire  tenure 
1K8  ft  teacher  (a)  In  the  San  Francisco  Schools, 
regairded  as  a  T»hole  or  (b)  In  some  particxilea* 
dlTlslon  of  the  schools,  such  as  elementary, 
j^lnlo^  high  school,  high  school,  etc.? 

ANSWER  -  The  teacher  obtains  tenure  or 
permanency  In  the  particular  division  of  the 
school  system. 

I  \mderstand  that  the  Appellate  Cotirt  has  recent- 
ly rendered  a  decision  which  apparently  will  modify  our 
practice  and  make  it  necessary  to  designate  teachers  as 
probationary  or  pennanent  in  the  elementary  schools  or  in 
the  secondary  schools,  rather  than  in  elementary  schools, 
junior  high  schools,  day  high  schools  and  evening  high 
schools,  as  has  been  our  practice  up  to  last  yeeo*. 

May  we  have  the  City  Attorney's  opinion  as  to 
what  will  now  be  the  proper  legal  practice  in  this  re- 
gard?" 

OPINION 

In  the  case  of  McKEE  v.  EDGAR,  76  Cal.  App.  Dec.  876,  the 
court,  in  very  elaborate  fashion,  pointed  out  the  distinction  between 
elementary  and  high  school  districts  and  saidt 

"It  is  admitted  that  the  petitioners  in  these 
present  cases  were  lawfully  dismissed  unless  they  had 
acquired  the  ri^ht  to  classification  as  permanent  em- 
ployees of  the  district.  But  at  this  point  they  are 
confronted  with  an  awkward  question:   'What  vi^istrlot?' 
Not  the  Long  Beach  School  District  which  maintains  and 
operates  the  elementary  schools  in  Long  Beach;  for  Mrs. 
McKee,  by  becoming  an  employee  of  the  'High  School 
District'  ,  had  voltintarily  ceased  to  be  an  employee  of 
the  'School  District';  and  Mrs.  Foreman  never  was  a 
permanent  employee  of  the  'School  District'.  Again, 
'V/hat  district'?  Not  the  High  School  District;  for 
neither  of  the  petitioners  had  been  employed  therein 
long  enough  for  'permanent'  classification.   In  order 
to  justify  any  conclusion  tliat  these  petitioners  have 
any  right  to  classification  as  permanent  teachers,  two 
things  would  have  to  be  done.  First,  these  two  school 
districts  woiold  have  to  be  regarded  as  having  been 
vinlted  into  one  district.  Second,  the  successive  per- 
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lods  of  service  of  petitioners  In  the  two  districts  wo\ild 
have  to  be  combined  into  one  continuous  period  of  service* 
On  behalf  of  petitioners,  it  is  sovi^ht  to  find  authority 
for  such  right.  In  the  provisions  of  the  city  charter. 
The  sections  relied  upon  are  n\ambered  114,  115  and  116, 
(Stats.  1921,  pp.  2094-2095.)   We  have  read  those  sections, 
considering  them  In  connection  vflth  the  provisions  of  the 
state  Constitution  (art.  IX,  sec.  5  and  sec.  6),  relating 
to  a  public  school  system,  and  silso  In  connection  with 
the  statutes  providing  for  the  incorporation  and  organ- 
ization of  school  districts  and  of  high  school  districts. 
The  existence  and  organization  of  common  schools  is  so 
different  from  the  existence  and  organization  of  high 
schools  in  their  origin  euid  history  and  in  the  resvilt- 
ing  legislation,  that  for  various  reasons  of  convenience 
or  necessity,  the  state  law  contemplates  the  existence 
of  high  school  districts  as  entities  separate  and  dis- 
tinct from  elementary  or  common  school  districts.  The 
charter  provisions  to  which  we  have  referred  must  be 
read  in  the  light  of  the  Constitution  and  general  laws. 
So  considered,  they  recognize  the  separate  existence  of 
the  two  districts,  but,  treating  them  as  a  part  of  the 
municipal  life,  place  them  under  the  control  of  a  board 
of  education  authorized  to  care  for  the  administration 
of  the  schools  in  both  of  the  districts.  The  School 
Code  (aeo.  2.1040)  directly  provides  for  this  method 
of  government.  Prior  to  the  School  Code  the  same 
provision  was  contained  in  section  1726  of  the  Politi- 
cal Code.  This  convenient  agency  of  government  of 
public  schools  in  cities  is  contemplated  by  the  law 
of  the  state,  but  there  has  never  been  any  evidence  of 
legislative  intention  that  this  identity  of  control  of 
the  districts  should  modify  or  change  their  status  as 
separate  legal  entities.  They  are  as  completely  sep- 
arate and  distinct  'as  though  the  two  were  in  separate 
cities  and  governed  by  separate  boards*.   (Gould  ▼. 
Santa  Ana  High  Tchool  District,  131  Cal.  App.  345, 
348.)   In  the  case  here  cited,  the  city  was  a  city  of 
the  fifth  class;  and  governed  the  two  school  districts 
by  virtue  of  the  state  laws.  School  Code,  2.1040,  and. 
Statutes  of  1385,  page  93,  section  795,  as  amended. 
In  view  of  the  law  as  thus  ascertained,  we  are  of  the 
opinion  that  the  separate  existence  of  the  two  school 
districts  remains  unaffected  by  the  charter.   It  follows, 
that  the  petitioners  were  not  'permanent'  employees, 
and  that  they  are  not  entitled  to  the  demanded  writs." 

Proffl  the  foregoing,  you  may  readily  ascertain  that  in  San 
Francisco  there  is  an  elementary  school  district  and  a  high  school 
district  as  well  and  that  certificated  persons  employed  in  one 
district  have  no  connection  whatever  v:lth  the  other. 

The  San  Francisco  charter,  in  section  135  thereof,  pro- 
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Tides  that  teachers,  lieads  of  departmentB ,  vloe-prlnclpala,  prln- 
olpala,  supervisors  and  directors  shall  be  class l-fled  as  pexnaanent 
employees  In  their  respective  positions. 

In  view  of  the  fact  that  the  law  Is  definite  that  thei^e 
are  separate  elerient6U*y  and  high  school  districts  in  Gan  Francisco, 
which  conclusion  Is  based  upon  the  foregoing  case,  the  charter  pro- 
vision can  bo  c?nnatrued  only  to  mean  that  the  teacher,  head  of  de- 
partment, etc,  must  serve  in  the  position  occupied  by  such  person 
for  the  reqxilred  time  in  his  respective  district  in  or^er  to  attain 
permanencj. 

It  is,  therefore,  my  opinion  that  a  certificated  employee, 
by  way  of  illustration,  should  be  classified  as  follows: 

JOHN  BROWN  -  probationary  teacher  -  elementjLPy  school 
district,  or  MARY  JONBS  -  probationary  teacher  -  high  school 
district. 

In  other  words,  it  must  be  definitely  \mderstood  that  a 
person  employed  in  an  elementary  school  district  cannot  be  given 
credit  for  probationary  service  in  a  high  school  district  towards 
obtaining  permanency  in  the  elonentary  school  district,  or  vioo 
versa. 

It  might  be  pointed  out  slLso  that  there  are  both  day 
and  evening  schools  in  the  elementary  school  district  and  day 
and  evening  schools  in  the  high  school  district.   A  person  attain- 
ing tenure  in  an  elementary  evening  school  is  employed  by  the 
elementary  school  district  and  a  person  attaining  tentire  in  an 
evening  high  school  is  employed  in  the  high  school  district. 

Your  classification  should  therefore  be  as  follows: 

1.  Elementary  school  district  represented  by  - 

(a)  Day  schools 

(b)  Evening  schools 

2.  High  School  District  represented  by  - 

(a)  Day   schools 

(b)  Evening  schools 

You  will  note  also  that  Jxmlor  high  schools  are  located 
in  the  high  school  district. 

Respectfvilly, 

CITY  ATrORllEY 
Superintendent  of  Schools, 
Civic  Auditorium. 
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April  25,  1934. 


SUBJECT!  In  He:  Granting  Permit  to 
Const ruot  Walting-P.oom  at 
foot  of  Buchanan  Street. 


D«ar  Sir: 


I  have  before  me  your  request  asking  that  I 
advise  you  as  to  ifhether  your  Department  may  issue  a  permit 
for  the  construction  of  a  waiting-room  on  a  private  wharf 
at  the  foot  of  Buchanan  Street,  which  waiting-room  is  to  be 
used  for  the  aoco^naodation  of  passengers  upon  an  excursion 
boat  which  receives  and  discharges  passengers  at  this  par- 
ticular wharf.   The  boat  is  operated  by  a  private  individual 
and  is  used  exclusively  for  carrying  passengers  on  excursion 
trips  about  the  bay. 

I  understand  that  your  question  is  asked  in  view 
of  the  provisions  of  Ordinance  Ho,  8710,  enacted  I.larch  28th, 
1930,  which  prohibits  wholesale  food  terminals,  ferry  termin- 
als, etc.,  within  a  certain  district  and  within  which  dis- 
trict the  proposed  building  is  to  be  located. 


OPINION. 


Ordinance  Ko.  8710  prohibits  the  construction  of 
wholesale  food  terminals,  railway  terminals,  ferry  terminals, 
etc.,  within  the  area  bounded  by  the  waters  of  the  bay  on  the 
north,  Jackson  street  on  the  south.  Van  Ness  Avenue  on  the 
east  and  Lyon  Jtreet  on  the  west. 

Jhe  questions  to  be  determined  are  -  Is  the  boat 
which  is  being  operated  by  the  applicant  a  ferry  boat;  and 
Does  the  proposed  building  come  within  the  category  of  a 
ferry  terminal? 

I  am  of  the  opinion  that  both  of  these  questions 
must  be  answered  in  the  negative. 

Section  3643  of  the  Political  Code  defines  a  ferry 
boat  as  "a  vessel  traversing  across  any  of  the  waters  of  the 
state,  between  two  constant  points,  regularly  employed  for 
the  transfer  of  passengers  and  freight,  authorized  by  law  so 
to  do."  It  is  quite  evident  that  a  boat  which  is  operated 
merely  for  the  purpose  of  carrying  passengers  about  the  bay, 
and  having  no  constant  destination,  does  not  come  within  the 
definition  given  by  the  Political  Code. 
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The  Supreme  Court  of  this  state  in  LAICB  TArlQE 
RAILWAY  &  TRAIJ3PQRTATI0N  CO.  vs.  ROBERTS,  168  Cal.  551,  has 
had  occasion  to  construe  the  language  above  quoted  and  to 
determine  the  character  of  the  boats  plying  on  Lake  Tahoe 
and  carrying  both  goods  and  passengers  between  different 
points  on  the  lake*   The  Court  said: 

"That  these  steamers  may  not  be  classed  as 
ferry  boats  under  Section  3643  of  the  Political 
Code  is  manifest  from  the  reading  of  the  section 
as  well  as  from  the  authority  of  Illinois  Central 
Railway  Co.  v,  Irvin,  72  111.  452." 

If  the  boat  operated  by  the  applicant  is  not  a  ferry 
boat  it  follows,  of  course,  that  the  room  or  building  which 
is  to  be  erected  for  the  accommodation  of  his  patrons  will  not 
be  a  ferry  terminal. 

You  are  advised,  therefore,  that  upon  the  facts  as 
staged  the  proposed  building  is  not  a  ferry  terminal  and  does 
not  come  within  the  prohibitions  of  Ordinance  No,  8710. 

Yours  very  truly. 


CITY  ATrORWliY. 


TO  the  - 

Bureau  of  Permits, 
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April  30,  1934. 


SUBJECT I  In  re  Recommendations  of  Board  of 
Supervisors  that  new  Streets  be 
Opened. 

Dear  Sirs 

The  following  resolution  is  pending  before  the  Board  of 
Supervi  sor s : 

"V/IIEREAS,  There  has  been  presented  to  this 
Board  of  Supervisors  and  pending  in  the  Streets  Committ- 
ee of  same,  a  petition  asking  for  the  creation  of  a  new 
street  off  Wisconsin  street,  which  shall  serve  as  an 
adequate  entrance  to  the  Potrero  Playground;  v/hlch  new 
street,  including  all  costs,  is  estimated  at  Twelve 
Thousand  ($12,000)  dollars;  and 

"WHEREAS,  The  Board  of  Playground  Directors 
and  the  Park  Commission  both  have  replied  that  they 
are  without  sufficient  fvmds  to  construct  same;  and 
the  property  owners  adjacent  to  the  Playground,  while 
desirous  of  said  street,  have  as  yet  expressed  no  will- 
ingness to  pay  any  of  the  costs  thereof;  and 

"VfliEREAS,  It  has  been  a  well  established  pol- 
icy of  this  Board  to  (in  cases  where  property  owners 
are  unable  to  bear  the  whole  cost)  assist  financially 
on  the  basis  of  fifty  per  cent  property  owners  and 
fifty  per  cent  from  city  funds;  Therefore  be  it 

"RESOLVED,  That  the  Streets  Committee  is  re- 
quested to  hold  a  meeting  of  all  assessable  property 
owners,  representatives  of  Improvement  Clxibs,  City 
Engineer,  and  such  others  as  may  be  qualified,  and 
at  said  meeting  the  following  suggestion  be  consider- 
ed; 1.  e.: 

"1.  That  the  City  of  San  Francisco  will 
p\xrchase  a  right  of  way  of  sufficient  length  and  width 
to  provide  a  new  street  at  a  point  recommended  by  the 
Director  of  Works. 

"2.   That  the  city  will  construct  a  temporary 
roadway  thereon  as  an  entrance  to  said  Potrero  Playground, 

"3.  That  it  be  done  on  the  reaching  of  an 
tinder  standing  that  when  abutting  property  owners  so 
petition,  a  street  will  be  constructed,  the  cost  of  same 
to  be  borne  by  the  said  assessable  property  owners  in 
the  legal  district." 
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You  ask  If  the  adoption  of  the  resolution  is  within  the 
province  of  the  Board  of  Supervisors,  and  if  sucli  adoption  will  trans- 
gress  the  provisions  of  Section  22  of  the  charter, 

OPINION 

It  woiild  appear  from  the  text  of  the  above  resolution  that 
it  is  the  desire  of  certain  residents  of  the  City  that  a  new  street 
be  opened  which  would  give  an  adequate  entrance  to  the  Potrero  ?lay- 
groTuid,  and  that  they  have  petitioned  the  Board  of  Supervisors  to 
provide  the  necessary  funds  therefor. 

The  opening  of  a  new  street  is  a  capital  expenditure  or 
public  ItnprovOTient  which  the  Board  has  the  right  to  make  provision 
for  in  its  annual  budget.   This  being  the  case,  the  Board,  or  its 
committees,  is  aiithorized  to  hold  the  necessary  meetings  or  con- 
ferences either  with  Interested  property  owners  or  with  other 
officials  of  the  City  in  order  to  determine  the  ajnount  of  land 
necessary  to  acqviire  for  the  Improvement  and  how  it  shall  be  acquir- 
ed, and  such  action  by  the  board,  or  its  committee,  is  not  prohib- 
ited by  Section  22  of  the  charter. 

This  conclusion  is  further  strengthened  by  the  fact  that 
before  emy  property  can  be  piarchased  by  the  city,  yo\ir  Board  must 
authorize  its  p\irchase.  Hence  you  have  the  right  to  inquire  into, 
not  only  the  pi»oper  price  for  the  property,  but  also  the  necessity 
for  its  acquisition.   The  acquisition  of  the  property  woiild  carry 
with  it  the  mandate  that  it  be  used,  for  street  ::!Vj?poses,  but  the 
partictileLr  manner  of  its  imirrovement  is  a  matter  which  under  Ord- 
inance No.  12,0211  (Street  Improvement  Ordinance)  must  be  first 
recommended  by  the  Department  of  Public  V/orks,  and  the  Board  may 
take  such  action  on  such  recommendation  as  it  sees  fit  ojid  make 
such  order  as  may  be  proper  as  to  the  division  of  tho  cost  of  the 
work.  The  exercise  of  this  right  necessarily  carries  with  it 
the  right  to  hold  such  meetings  or  hearings  as  may  be  necessary. 

Yours  very  truly. 


CITY  ATTORNEY 


Mr,  Andrew  J,  Gallagher, 
Board  of  Supervisors, 
City  Hall. 
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April  30,  1934. 

In  re:  Power  of  Board  of  Supervisors  over 
Budget,  Especially  as  to  Ciianglng 
Items  Thereof, 

Dear  Slrt 

I  have  your  letter  reading  as  follows: 

"Could  you  give  me  the  reference  numbers  or  the 
pages  of  any  opinions  you  have  rendered  on  the  subject 
matter  of  the  legal  authority  of  the  Board  of  Supervis- 
ors to  itemize  the  budget*  Also  have  you  any  opinions 
on  the  subject  of  the  right  of  the  Board  of  Supervisors 
to  change  items?  I  am  aware  of  section  72  of  the  Chart- 
er, whleh  prohibits  the  Board  from  raising  any  item  for 
personal  services  and  which  allows  them  to  insert  capi- 
tal expenditvires»  The  point  that  I  am  stressing  is  if 
a  depeu'tment  itemizes  its  budget,  can  the  Board  of 
Supervisors  insert  a  new  item  in  the  departmental  bud- 
get and  reject  the  recommended  one? 

"Also,  would  you  indicate  if  you  have  rendered 
any  opinions  on  the  subject  of  what  might  be  called  'un- 
touchable' departments:   1.  e*,  those  depsirtments  whose 
budget  set-ups  are  Immune  by  charter  provisions  from 
change  by  the  Board  of  Supervisors." 

OPINION 

Addressing  myself  to  the  first  portion  of  your  communication, 
I  am  not  aware  that  I  have  heretofore  expressed  six  opinion  on  the 
power  of  the  Board  of  Supervisors  to  reject  an  item  in  a  departmental 
budget  and  insert  in  lieu  thereof  a  new  item.  Under  ovir  present 
charter  the  Board  of  Supervisors  is  not  the  budget  making  body  of 
the  municipality,  but  rather  the  approving  or  revising  body.  The 
powers  of  the  Board  are  provided  for  and  practically  limited  by 
section  72.   I  can  find  nothing  in  the  section  which  would  give 
to  title  Board  the  right  to  substitute  one  item  for  another  in  a 
depeirtmental  budget.  You  can,  of  course,  decrease  or  reject  any 
item  contained  in  the  estimate  but  this  right  does  not  carry  with 
it  the  right  to  substitute  unless  it  should  be  an  item  for  capital 
expenditure  or  for  a  public  improvement.   I  believe  the  Board  would 
have  the  right  to  make  the  latter  substitution,  for  as  it  is  given 
the  right  to  decrease  or  reject  any  item  and  to  insert  new  items 
for  public  improvements  and  capital  expenditxires,  it  might  strike 
out  or  reject  an  item  for  one  public  improvement  and  substitute 
another  in  its  place.   But  when  it  would  come  to  rejecting  an 
item  for  personal  or  contractual  service  and  substituting  another 
within  the  same  class,  it  has  not  such  power. 
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I  have  dealt  with  the  budgeting  of  the  Motor  Vehicle 
F\ind  In  opinions  addressed  to  you  tinder  dates  of  April  11th  and 
October  6th,  1932,  copies  of  which  are  enclosed. 

As  to  yoxtr   inquiry  on  the  right  of  the  Board  to  revise 
budgets  of  those  departments  that  are  given  a  specific  svim  for 
their  maintenances  or  whose  revenues  are  based  on  a  minimum  levy 
of  the  tax  rate.   I  enclose  you  a  copy  of  my  opinion  addressed 
to  the  Board  of  bupervlsors  under  date  of  May  16th,  1932,  which 
deals  specifically  with  this  subject. 

Yours  very  trtily. 


CITY  ATTORNEY 


Mr*  Andrew  J«  Gallagher, 
Board  of  Supervisors, 
City  Hall, 
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April  30,  1934. 


SUBJECT:  In  Re,  Issuance  of  .>crip 
by  Municipalities. 


Dear  Mr: 


I  aia  in  receipt  of  the  following  letter  from  the 
Chief  Assistant  -lerk  of  tne  Board  of  supervisors: 

"I  am  requested  by  Supervisor  Adolph  Uhl, 
Chairman,  Public  elfare  Cornmittee,  to  recaest  that 
you  furnish  snid  Gormnittee  with  an  opinion  at  your 
earliest  co  ivenience  as  to  whetlier  or  aot  the  Board 
of  -Uyervisorri  can,  by  e^'ergenc^  ordinance,  provide 
for  issuence  of  scrip  which  will  be  accepttiblo  for 
the  nayment  of  taxes  and  other  debts  whiob  system 
lanow  in  vo^ue ,  w»  are  informed,  in  the  elties  of 
Milwaukee,   isoonsin,  and  Doyton,  Ohio,  and  other 
eastern  cities. 

"Tiie  point  ivx.  uhl  is  particularly  inter -bted 
in  is  whether  or  not  this  ejTiergency  legislation  can 
be  adopted  without  the  passage  of  an  enabling  act 
by  the  state  Legislature  or  by  an  amendment  of  the 
Charter  of  the  City  and  Llounty  of  Jan  i*'rancisco." 


OPINION. 


From  the  above  letter  it  is  not  possible  for  me  to 
ascertain  under  *hat  ooiditio-K  the  scrip  mentioned  in  tie 
letter  would  be  issued; or  the  nature  or  character  of  the  scrip 
when  it  had  been  issued;   cr  how  or  for  what  consideratioa  it 
would  be  sold  cr  distributed.   Until  you  oaa  furnish  me  rnor« 
information  on  the  sjb;iect  it  will  not  be  possible  for  me  to 
fully  answer  your  reouest, 

I  may  state,  hov;ever,  that  under  the  present  conditions 
of  our  Charter  and  our  estate  lavr  it  would  not  be  possible  for  a 
municipality  to  issue  scrip  or  any  other  obligation  which  could 
be  made  a  laadium  of  payment  or  exchan^iie.   It  is  a  well  settled 
principle  of  law  that  a  municipality  has  only  the  powers  which 
are  expressly  granted  to  it,  together  with  such  additional  powers 
as  may  be  necessary  to  carry  out  the  powers  expressly  granted. 

The  Charter  of  Son  Frarcisco  does  not,  nor  do  the  tate 
laws,  grant  to  )an  Francisco  or  any  other  niunLci]-'ality  any  author- 
ity to  is  me  such  oblii^ations.   The  general  rule  is  stated  by 
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Judge  Mc^ulllin  In  his  woric  on  municipal  coir)oration8  as  follows: 

"Bills  to  be  used  as  currency  cfinnot  be  Issued  by 
a  municipality  except  by  express  authority."   MoQuillln 

on  Municir/al  Oorporat  ions,  2nd   ij.d.  Chap »  2320. 

You  are  therefore  advised  that  at  the  present  time  the 
Board  of  Supervisors  has  not  ,  nor  has  any  official  of  the  City 
and  County  of  San  Francisco,  any  right  to  issue  scrip  or  any 
corresponding  obligation  which  might  be  used  for  the  purposes 
mentioned  in  yoiir  letter. 

I  doubt  very  much  if  e  Charter  amendment  or  even  a 
State  statute  on  the  subject  could  confer  the  necessary  authority. 
I  am  of  the  opinion  that  an  amendraent  to  the  Constitution  of  the 
State  would  be  necessary  to  authorize  its  issuance. 

There  are  two  provisions  of  the  Constitution  vtiich 
would  seem  to  render  any  such  state  law  or  Charter  provisiai 
unconstitutional,  to-wit,  Section  31,  Article  IV,  the  pertinent 
portion  of  which  reads  as  follows: 

The  legislature  shall  have  no  pov.'er  to  give  or  to 
lend,  or  to  authorize  the  giving  or  lending, of  the 
credit  of  the  state,  or  any  county,  city  and  county, 
city,  township  or  other  political  corporation  or  sub- 
division: of  the  state  now  existing  or  that  may  be 
hereafter  established,  in  aid  of,  or  to  any  person, 
association  or  corporation,  whether  municipal  or 
otherwise,  or  to  pledge  the  credit  thereof  in  any 
manner  whatever  for  the  payment  of  the  liabilities  of 
any  individual,  association,  municipal  or  other 
corpaation  whatever." 

Also  Section  5,  Article  aII,  which  reads  as  follows: 

"The  legislature  shall  have  no  power  to  pass  any 
act  granting  any  charter  for  banking  purposes,  but 
corporations  or  associations  may  be  forned  for  such 
purpo:>es  under  general  laws,  and  the  legisl^iture 
shall  provide  for  the  classification  of  cities  and 
towns  by  population  for  the  purpore  of  regulating 
the  business  ot   banking.   iJo  corporation,  associa- 
tion or  individual  shall  issue  or  put  in  circulation 
as  money,  anything  but  the  lawful  money  of  the  United 
States." 
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If  you  desire  to  advise  me   rnore  fully  as  to  the  exact 
conditions  under  which  the  proposed  scrip  would  be  issued  and 
distributed,  I  will  give  the  matter  further  consideration. 

Yours  very  truly, 


CITY  ATTO-;:ni;Y. 


To  - 

Honorable  Jkiolph  Uhl, 

Chaiman,  Public  '.  elf  are  Coianiittee, 

Board  of   -supervisors. 
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April  30,   1934. 


SUBJECT:  There  is  a  Right  of  Appeal  to  Board  of 
Permit  Apoeals  from  action  of  Board  of 
Supervisors  granting  a  Spur  Track  Permit. 


Gentlenien  : 

Your  note  of  the  other  day,    submitted  for  my  opinion,   the 
proposition  whether  there  is  any  appeal   to  the  Board  of  Permit 
Appeals  from  an  action  of   the  Board  of    Supervisors  granting  a  ^ur 
track  permit. 


k 


OPINION. 


At  first  blush,  the  wording  of  3ection  114  of  the  Charter, 
concerning  the  issuing  of  spur  track  perraits,  would  suggest  a  nega- 
tive answer  to  your  inquiry,  but  in  view  of  the  exceedingly  broad 
language  found  in  the  second  paragraph  of  3ection  39,  there  can  be 
no  doubt  entertained  as  to  the  authority  for  appeal  to  the  Board 
of  Permit  Appeals  in  the  instance  recited  by  you. 


The  last -mentioned  charter  provision 
ing  statetrient : 


contains  the  follow- 


"Any  applicant  for  a  oermit  or  license  who  is  denied 
such  permit  or  license  by  the  departnent  authcr  ized  to  issue 
same,  or  whose  license  or  permit  is  ordered  revoked  by  any 
departr^ent,  or  any  person  who  deems  that  his  interests  or 
property  or  that  the  general  public  interest  will  be  adversely 
affected  as  the  result  of  operations  authorized  by  or  under 
any  permit  or  license  granted  or  issued  by  and  department, 
may  appeal  to  the  board  of  permit  appeals." 

Thus,  from  the  foregoing  it  indicates  not  only  the  cir- 
cumstances permitting  an  appeal,  but  also,  the  person  allowed  to 
institute  such  procedure,  and  you  are  so  advised. 

Respectfully, 


CITY  ATTORI'IiiY, 


To  the  - 

Board  of  Supervisors. 
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April  30,  1954, 
SUBJICT:  Attachment  or  Execution  of  ball*  ^'^ 

Dear  sirs 

Under  date  of  April  26,  1934,  you  asked  my  opinion  as  to  the 
rights  of  attaching  creditors  and  defendants,  or  assignees  thereof. 
In  regard  to  bail  money  on  deposit  with  the  City  and  County  of  San 
Francisco.  You  specifically  asked  the  following  questions. 

1«  Viliat  rights,  if  any,  are  acquired  by  creditors  of  de- 
fendant Mtcio   attempt  to  garnish  or  levy  execution  prior  to  the  time 
ball  money  deposited  by  the  defendant  has  been  released  by  order  of 
court? 

2*  What  rights,  if  any,  are  acquired  by  creditors  of  de- 
fendant who  attempt  to  garnish  or  levy  execution  s\ibsequent  to  the 
time  bail  money  deposited  by  tlie  defendant  has  been  released  by 
order  of  court  and  prior  to  the  time  of  payment  thereof? 

3,  iVhat  rights,  if  any,  does  an  assignee  of  defendant 
acquire  as  against  prior  or  subsequent  garnishments  or  levies  of 
execution  by  creditors? 

4*  What  is  tho  rule  with  regard  to  money  deposited  in 
court? 

5,  Has  the  Controller  authority  to  deduct  from  ball 
money  deposited  any  sum  defendant  taay  owe  the  City  and  County? 

QPIHIQH 

The  case  of  MUTIDELL  v,  WELLS,  181  Cal.  401;  184  Pac.  666, 
is  a  complete  exposition  of  the  law  herein  Involved.  In  this  case 
Two  Thousand  (^000.00)  Dollars  had  been  deposited  as  bail  money  with 
the  coxrnty  clerk  of  Contra  Costa  Cotmty.  refcndant  was  subsequently 
convicted,  sent  to  jail  and  ordered  to  pay  a  fine  of  One  iliousand 
(llOOO.OO)  Dollars,  An  attempt  was  made  to  secure  the  release  of 
this  money  by  order  of  court  and  an  attorney  filed  a  claim  for  Five 
Ihmdred  (^00.00)  Dollars  for  legal  services,  and  the  court  was 
called  upon  to  adjudicate  the  V£u:*ioua  rights  of  the  parties. 

In  that  decision  it  was  held  that  ball  money  deposited  for 
a  defendant,  even  thou^  it  is  admittedly  deposited  by  a  third  party, 
is  presumed  to  be  the  property  of  and  belonging  to  the  defendant,  and 
the  county  clerk  had  a  right  to  deduct  therefrom  One  ITiousand  (^000.00) 
Dollars  in  payment  of  the  fine,  and  the  court  then  held  that  If  tliere 
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vas  a  resldxie  in  any  of  such  oases,  the  covirt  woiild  then  go  into  the 
nerltB  of  the  ownership  of  the  money.  Therefore,  your  questions 
ahould  be  answered  as  follow si 

1.  None,  as  bail  money,  prior  to  its  release,  is  not  subject 
to  garnishment  or  execution. 

2*  A  garnisluient  or  a  levy  would  be  applicable  and  attach 
to  any  sum  on  deposit  which  had  been  ordered  released  by  order  of  the 
court. 

5.  The  rights  of  an  assignee  of  the  defendant  would  be  ex- 
actly the  same  as  the  rights  of  the  defendant  himself,  except  if  such 
assigranent  were  filed  prior  to  a  garnishment,  the  money  then  would  not 
be  that  of  the  defendant  and  therefore  any  garnishment  or  execution 
levied  against  the  defendant  would  be  of  no  avail,  for  the  reason  that 
the  money  wotild  not  then  belong  to  the  defendant, 

4.  Money  deposited  in  court  would  be  in  custodia  legis  and 
would  be  disposed  of  exactly  the  seme  as  bail  money,  which  also  is  in 
custodia  legis. 

5.  If  the  rights  of  the  defendant  and  the  City  and  County 

of  San  Francisco  have  been  adjudicated,  the  City  and  Co\mty  would  have 
a  right  to  deduct  fx^^  the  defendant's  bail  money  any  money  owed  by 
said  defendant  arid  held  by  the  City  and  County,  or  If  said  money  is 
due  the  City  and  Covinty  of  San  Francisco  by  operation  of  law,  you 
would  be  Jiistified  in  withholding  and  deducting  the  same  from  said 
bail  money.  If  the  debt  was  not  one  adjtidicated  or  fixed  by  law,  the 
City  and  County  would  have  to  proceed  as  would  a  private  person. 

Prior  to  the  time  of  the  adjudication  of  the  cause  for  Thioh 
money  is  deposited  as  bail,  such  money  belongs  to  the  defendant  svibject 
to  the  terms  of  the  bail  and  subject  to  the  right  of  the  City  and  County 
to  receive  the  whole  amount  thereof  in  case  of  a  fine  of  equal  propor- 
tions and  such  money  may  be  held  for  the  piirpose  of  Insiiring  the  de- 
fendant's  appeaircmice  in  court  at  all  times  requested  and  such  money  is 
deposited  and  remains  on  deposit  \mtil  the  defendant  is  placed  in 
custody  or  is  sent  to  Jail  because  of  any  sentence  imposed.   It  will 
therefore  be  seen  that  prior  to  a  final  adjudication  of  the  cause,  or 
the  surrender  into  custody  of  the  defendant,  the  City  and  Coimty  has 
entire  rights  in  the  bail  money  and  no  attaching  creditor  has  any 
claim  thereon. 

Respectfully, 

cTwi^EmmT 

troll er, 
y  Hall. 

#4 


Controller, 
City  Hall. 
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SUBJECTS  In  ret  Improvement  of  Fire  Escapes  Upon 

Buildings  Already  Constructed. 

Dear  Sir: 

I  have  your  letter  reading  as  follows s 

"The  question  has  arisen  many  times,  especially 
recently,  as  to  whetlier  or  not  the  provisions  of  Section 
224  of  Ordinance  1008  (known  as  the  Building  Laws  of  the 
City  and  County  of  San  Francisco)  can  be  made  retroactive* 

The  contention  has  been  made  that  the  provis- 
ions of  the  section  can  be  made  retroactive  because  of 
the  supposedly  intended  retroactive  clause  in  Psuragraph 
1«  Paragraph  1  reads  as  follows t 

*Por  the  i)roi>er  and  necessary  protect- 
ion of  life  and  property,  all  buildings  herein- 
after designated  in  this  seetion  and  Ordinance, 
that  are  already  erected  and  built  or  that  roay 
be  iiereafter  erected  and  built  in  this  C  Ity  and 
C««nty,  shall  be  provided  and.  equipped  with  fire 
•MMipes  and  standpipes,  as  follows:* 


■Jlie  entire  section,  with  the  exception  of  the 
last  paragraph  was  in  the  1906  Building  Laws.  The  last 
paragraph,  idilch  deals  with  portable,  metallic  ladders, 
ete.,  was  added  later  and  appeared  in  the  1909  Building 
Laws* 

The  enforcement  of  the  provisions  of  the  last 
paragraph  of  this  section  was  principally  responsible  for 
the  question  as  to  it^ether  or  not  the  law  is  retroactive, 
the  contention  being  made  that  said  orovisions  could  be 
made  to  apply  to  fire  escapes  Installed  previous  to  the 
enactment  of  said  last  paragraph. 

For  example,  it  is  contended  by  some  that  la 
the  case  of  a  f  ix>e  escape  installed  on  a  building  in 
1906  without  a  portable,  metallic  ladder,  it  Is  possible 
today  for  this  Bureau,  because  of  the  apparent  retroact- 
ive clause  in  Paragraph  1,  legally  to  force  tlie  owner  of 
said  building  to  Install  such  a  ladder. 

It  undoubtedly  is  the  Intent  of  section  38  of 
the  Charter,  especially  the  last  sentence  of  Paragraph 
3  of  said  section,  as  well  as  Ordinance  8851  (known  as 
the  Bureau  of  Fire  Prevention  &  Public  Safety  Ordinance), 
to  place  under  the  Jurisdiction  of  the  Btireau  of  Fire 
Prevention  &  Public  Safety  all  matters  protalning  to 
fire  prevention,  fire  protection  and  fire-spread  con- 
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tirol,  and  all  other  conditions  that  endanger  life  and 
property  by  fire,  panic,  etc.  Consequently,  being 
recognized  as  a  Bureau  of  Public  Safety,  as  well  aa  a 
Flx»«  Prevention  Btjreau,  It  has  been  oxir  earnest  desire 
and  endeavor  at  all  times  to  enforce  all  laws  and  reg- 
ulations recognized  as  necessary  for  public  safety. 
Ho-wsTer,  despite  the  authority  Invested  In  the  Bureau 
of  Plre  Prevention  and  Public  Safety  by  both  Charter 
and  Ordinance,  attorneys  on  behalf  of  their  clients 
often  have  made  tho  contention  that.  Insofar  as  the 
provisions  of  Section  224  of  Ordinance  1008  are  con- 
cerned, the  law  is  not  retroactive  and  consequently 
the  Bureau  cannot  legally  oix.' orce  it.  Therefore,  we 
respectftilly  request  an  opinion  from  you  as  to  whether 
or  not  the  provisions  of  this  section,  especially  those 
of  the  last  paragraph,  are  retroactive,  and  also  such 
other  Infoxmation  as  you  may  give  us  tliat  will  be 
adrantageous  in  performing  the  Bureau's  authorized  work.' 


OPINION 


The  regulation  of  the  matter  mentioned  In  your  cofflmunlcation 
is  by  Section  38  of  the  Claarter  vested  in  the  iiuj?eau  of  I'lre  Prevent- 
ion.  Ordinance  No.  8851  (Hew  Series),  Insofar  aa  it  Is  not  In  con- 
flict with  the  provisions  of  Section  36,  is  still  effective,  emd 
therafojre,  to  a  largo  extent,  regulates  the  activities  of  your  Btireau. 

Tliat  a  municipality,  acting  under  its  police  power,  has 
full  authority  to  compel  the  ovmers  of  a  building  to  equip  the  same 
with  fire  escapes  is  &  principle  of  law  too  well  settled  to  need 
authority  to  support  it,  and  I  think  it  Is  equally  well  settled 
that  it  lies  within  tho  i50wer  of  a  municipality  to  provide  by  ord- 
inance that  existing  buildings,  as  well  as  buildings  to  be  oon- 
struct«d  in  the  future,  must  coj^ply  with  x*easonable  regulations 
for  ttie  safety  of  those  occupying  the  buildings.  'fl\lB   principle 
of  law  is  well  stated  by  the  Supreme  Court  of  the  State  of 
Washington  in  the  ease  of  CITY  OP  SEATTLB  v.  HIKCIXEY,  82  Pac.  747, 
where  the  court  saldt 

"And  there  is  no  merit  in  the  contention  that 
the  respondent  had  any  Inherent  or  vested  right  because 
he  had  complied  with  the  law  existing  at  the  time  he 
built.  There  is  no  such  thing  as  an  Inherent  or  vested 
right  to  in5>eril  the  health  or  iDipair  the  safety  of  the 
ooBWonity.  But,  to  be  protected  against  such  lmx>alrment 
or  Imperllment,  is  the  imiversally  recognized  right  of 
the  commxmity  In  all  civilized  governments;  a  protection 
which  the  governnent  not  only  has  a  right  to  vouchsafe 
to  the  citizens,  but  which  it  is  its  duty  to  extend  in 
the  exercise  of  its  police  power.  Y^hen  the  sxibject  of 
legislation  is  a  proper  subject  of  such  exercise,  as  In 


d^ 


jj,j,«,    ^j  »  r    ^oT^fijftiffj^    #•«**    »WW»W  f fefi*»«   •«'' 


-CW    -*-" 


-/-»4J'« 


-f  «<Pi»*C 


.cnuj 


I 


#3 


thla  case  It  undoubtedly  Is,  prlrate  rights  ar«  always 
hsld  svjbssrvlent  to  the  public  ^eal,  and  the  Legisla- 
ture BRist  be  the  judge  of  the  propriety  or  extent  of 
the  remedy.  The  object  of  this  ordinance  was  to  pro- 
tect persons  fron  flx^;  and,  while  It  Is  agreed  that 
the  fire  escape  already  existing  was  In  working  order. 
It  Is  also  stipulated  that  it  va3   not  as  convenient 
or  safe  for  use  as  the  stairway  provided  for  by  the 
ordinance.  The  people  have  a  right  to  the  safest 
method  that  can  be  found  and  determined  by  the  Legls- 
latuj*e.  Conditions  In  cities  In  relation  to  build- 
ings are  constantly  changing.  Dangers  from  fire  are 
Increasing  b/  reason  of  the  <dictnge  In  the  construct- 
ion of  buildings,  and  for  nany  other  reasons  which 
might  be  conceived.  In  addition  to  this,  mechanical 
science  is  making  known  safeguards,  apparatus,  and 
methods  of  extinguishing  fires  which  were  not  kiaown 
before.  Theaters  and  other  public  buildings  are 
biiilt  with  certain  kinds  and  characters  of  fire  es- 
capee, which  in  emergencies  are  found  to  be  favilty 
and  not  the  best  that  co\J.d  be  used.  It  would  be  a 
sad  commentary  on  tl^e  law,  if  municipalities  were 
powerless  to  compel  the  adoption  of  the  best  methods 
for  protecting  life  in  such  cases  simply  because  the 
confessedly  faulty  method  in  use  was  the  mettiod  pro- 
Yid^A  by  law  at  the  tlp»  of  its  construction.  ITie 
•hanging  of  fire  escapes  is  only  an  Incident  in  the 
expense  of  the  construction  or  repair  of  a  building." 


While  the  same  doctrine  may  not  have  been  applied  specific- 
ally to  fire  escapes  by  the  Supreme  Court  of  California,  it  has  been  so 
applied  under  similar  clrcuxostonoes  as  is  set  forth  in  the  decision  of 
the  i'>upreme  Cot^rt  of  this  state  in  the  case  of  SIIEYER  v.  LOWELL,  134 
Gal.  357,  where  the  covirt  held  that  a  city  ordinance  providing  that 
every  oi>ening  in  a  shaft  or  a  hoisting  well  within  two  and  a  half  feet 
above  the  floor  shall  be  protected  by  a  rail,  gate,  door  or  drop  door 
is  not  invalid  as  being  class  legislation,  but  applies  for  the  pro- 
tection of  all  classes  of  people  and  to  every  opening  in  a  shaft  or 
hoisting  well  in  houses  erected  before, as  well  as  after, its  passage. 

In  Section  225,  which  you  quote  in  yoxir  letter,  which  regu- 
lates the  erection  of  fire  escapes,  it  is  to  be  noted  that  the  x^gu- 
latlons  regarding  fire  escapes  apply  to  buildings  constructed  as 
well  as  those  to  be  constructed  and,  therefore,  if  the  legislative 
body  of  the  municipality,  exercising  the  discjretlon  idiloh  is  vested 
In  It  by  virtue  of  its  police  powers,  deems  that  "every  building  used 
as  a  hotel,  lodging  house,  hospital,  tenMwnt  house,  apartment  house, 
mill  or  manufactory,  shall  be  provided  with  a  portable  metallic  ladder 
ot   sufficient  length  to  extend  from  the  second  story  balcony  to  the 
sidewalk" ,  such  a  regulation  applies  to  those  buildings  already  con- 
structed as  well  as  to  those  to  be  hereafter  constructed,  and  to  fire 
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escapes  already  existing  upon  buildings  as  well  as  to  those  that  may 
be  hereafter  placed  thereon. 

I  have  nmde  no  examination  of  the  ordinances  which  may  permit 
Interior  or  other  methods  of  exit  from  buildings  to  talce  the  place  of 
fire  escapes  and  I  leave  this  particular  point  to  your  department  to 
be  administered  in  accordance  with  the  ordinances  already  existing. 
However,  be  advised,  as  X  have  stated,  tloat  where  there  is  no  ex- 
ception to  the  provielons  of  Section  2?4  of  the  ordirtance  regulating 
fire  escapes,  that  such  fire  escapes  as  may  have  been  alx*eady  erect* 
ed  as  well  as  those  that  augr  b«  hereafter  erected  are  subject  to  the 
provisions  of  the  ordinance,  due  regard  being  made  for  such  ex- 
ceptions as  si&y  be  provided  by  other  ordinances  upon  tlie  subject. 

Yours  very  truly. 


an  kfmam 


Captain  Theodore  Trlvett, 

Head  of  the  Bureau  of  Fire  Prevention, 

City  Hall. 
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Kay  10,    1934, 


^SSJSCT:      In   Re,    Awaardiag  a   Contract   to 
Bidders  Jiho  do  not  poasess  a 
Contractor's  License. 


Dear    -ir: 

I  have  your  letter  under  date  of  Lay  8th  wherein 
you  ask  if  the  lublic  Utilities  Jor}ir.ission  can  award  a 
contract  to  Messrs.  ..aguire  a  -usante  for  t^.e  feaoing  cf 
Priest  and  :  occasin  Heservoirs  when  these  bidders  have  not 
obtfilned  a  Go.itraotor 's  License  in  confori-iity  witi.  the 
provisions  of  ti^e  .-ict  of  1j29   as  er.icnded  in  1933.   You 
also  ask  if  a  license  was  na»  obtained  by  theue  bidders 
would  they  be  qualified  to  accept  the  cojitract. 


opimoi^. 


1  must  answer  both  of  theae  quostlons  in  the 
fittl^tive.    Section  1  of  the  .-.ct  of  1929  as  arended  in 
1933,  providing  for  the  registration  and  licensing  of 
contractors,  provides: 

"It  shall  be  unlawful  for  any  person,  firm, 
copartner ship,  corporation,  association  or  other 
organization,  or  any  combination  of  any  thereof, 
to  engage  in  the  business  or  act  in  the  capacity 
of  Q  coatreotor  v;ithin  this  :tate  without  having 
a  license  therfor  as  herein  provided,  *  ♦  *  ♦w^ 

Section  3  of  the  *ct  defines  a  contractor  as  follows; 

"A  contractor  within  the  •meaning  of  this  act 
is  a  person,  firm,  copartnership,  corrK-ratlon,  asso- 
ciation, or  other  organization,  or  any  cor-.bi nation 
of  any  thereof,  who  in  any  capacity  other  then  as 
the  employee  of  another  -sit   wages  as  the  sole  com- 
pensation, undertakes  or  offers  to  undertake  or  pur- 
port3  to  have  the  capacity  to  undertake  or  subnits 
a  bid,  to  construct,  alter,  repair,  add  to,  subtract 
from,  improve,  move,  wreck,  or  denolish  any  building, 
highway,  road,  railroad,  excavation  or  other  structure, 
project,  development,  or  improvement,  cr  to  do  any 
part  thereof,  "  •'  *  »», 
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The  District    Jourt  of  appeal,    in  the  oane  of 
ALVARADC  vs.    U-^VI".   115    Jal. A.pp,   at   page   782,   has   held  that 
the   provisions  of  this  Act  are  riiandetory  and    that   a  contract 
entered   into  by  a  pcrr.on  who  had  no  contractor's  license  is 
void  and   thr.t  no  recovery  can   be  had  thereon.        Under  these 
conditione   I   believe  that   if  the   city  entered    into  a   contract 
with  a  person  cr    por:^ons  who  have  no  contractor's  license 
there  could  be   no  recovery  by  the  co-itractor  but   should   the 
city  voluntarily  pay  the  ocntraotor  the  ariount   of  fne  contract 
price   imd   the   c   ntractor   did   not   pay  for  his   labor  and  raater- 
iel  the   city  would   be  personally  liable  therefor. 

.3  to   the   question  of  a  ccntreotor   obtaining  a 
license  after  the  bid  was  Ttade  and   before   the  contract  was 
entered   into,    It  appears  to  rra  that   It   is  Just  as  much  a 
violation  of  the  provisi   ns  of  the    \ct   to   submit  a  bid  as 
to  enter   Into  a   contract  and  therefore   the  obtaining  of  a 
license  after   the  bid  was   submitted  vould  not    cure  the 
defect. 

Tfurthermcre,   there   Is  a  provision  in  the  Act  Khich 
provides: 

"Any  person  who  acts   In  the  capcoity  of  a 
c  ntractor  >'ithin  the  rr.oanng  of   this  act  without 
a  license  as  herein  provided,   and  any  person  ^o 
nspired   .vlth  anot-.er  parson  to  violate   any  of 


conspired   -.'.ith  anot'.er  rierson  to  violate   any 

the   "-rovislons  of  this    act 
demeanor  ^    *   ^    ^    *"* ,        (sec 


the   -rovisio'is  of  this    act,    is  guilty  of  a  riis- 

}t  lori  12, ) 


I  have  discussed   this   particular  poi-'t  ^  ith  ^r.   R. 
T,   Bowdle,   the  District      upervlsor   of  the   Contra -iter's  License 
Bureau,    and  he  has   infor^ried  Tre   that  the   Attorney  General    has 
advised   the    rotate  Jepartment   of  i^ublic    .orks  that  the  acquir- 
ing of  a   license  by  a   contractor  after  the  bid  was  made  and 
before   the  centre ct  was  entered  into  does  not  cure  the   il- 
legality of   the  bid. 

Under  these   circumstances,   notwithstanding  the 
fact   that    the  bid  of  ..essrs.  MAgurie  &   tusante   is  the  low 
bid,   you  cfflinot    legally  award  the  contract   t     'hem.      I 
return  you  herewith  the  ooitinunicotion  which  you  have   received 
frora  the     .egiatrar  of    Contractors, 

Respectfully, 


City  /-ttorney. 
To  the    - 
ULanager  of  the  Public   Jt  Hit  lea. 
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May  11,  1934. 


SUBJECT:      In  R«,   InT«  itlgatlon  by  ^kmrd  of 
•— risers  of  proposed  R^kovbI 
lie!  pal  H&lliiay  Traolcs. 

Dear  :  Irs: 

I  ara   in  reoeipt   of  pro  >o sad   'leaolutlon    .'o,    1415 
panding   before  your   Joranittea,   which   r>9BOlutlon  ra&da  aa    follows: 

'*Wti^.;-^^  .,    i!:e  i  iblio  "itllltles  CoBaalaaloa  has 
raealTod  blda  for  tha  rasiOTal  of  traoka  on  Klascmio 
ATaoua  and    m   i.enth  ATanue,   ludlcctiig  mn  Intention 
to  abandon  street  railway  traaaportation  on  Tenth 
Aranua ;     and 

tHSRSri  .,      ransportation   feeilitias   have  a 
dlract    itifiuence  o.i  real  eetRte  Yilues,   and  cur- 
tailment or  abandcnaant  of  service  on  I'enth  AToaua 
would  dapreoiate   the   iri vest  .ant   of  hoats  owners   in  that 
vlciijlty;      now,    ther   fors,   be    it 

RSSOLT'JID,   That   tr  -  Ltllitlo.n   Copsalttae 

is  hereby  directed  t  :ate   the   proposed  re&cTal 

of  tracks  on  I'enth  Arenue  and  to  report   to  this  3oard 
the  affect  of  such  ren»T»il  on  tranaprtati  on  to  th  t 
neighborhood;     imci.   be   it 

FUKTI^^H  '.•nOLVTIC,   That   sfi  1  ^    v   -  -  rt   be   filed 
prior   to  the  award  of  bids  by  lo     tilities 

OoBnission  on  Kay  14th.'* 

You  aak  if  the   eonalderation  of  this   Saaolution  by  yoir 
Coiasittee  or  its  adoption  by  th«  Boa  d  of    ~uo  rvlsors  will   trans- 
the  proYisiona  of    Section  22  of  the  Charter. 

uPINION. 


Cn   \pril  19th  I  adTlaed  your   ;iofird  that  t'.e  adoption 
of  a  resolution  protesting  a^inst  the  oo   struct io-^  of  the   Jalboa 
HesexToir  by  the  lublio    jtilitisa  Cossmission,  as  well  as  the 
adoption  of  a  resolutlou  wherein  the   Board  wo-;ld  express   it$ 
Tlews  upon  the  elij&iaation  of  certain  Tueter  charges  aade  by  the 
>an  franolsao  ^later   u«partment,   would  be  a  Tiolation  of    -eetion 
&'a.  of  ttie   Charter*        In  that   opinion   1   dwelt  at  length  upon  the 
rights  of  the   :ioard  of     upervisors  to  interfere   in  the  affairs 
of  the  rublic  i/tilities  Coaanission. 


se^ 
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I  have  given  very  oereful  eoasideration   to  tha  above 
TMatloned  reeolutloa,e8peoi«lly  to   the  third  paragrepli  thereof. 
It   is  true  ttaEit  tae  resolution  does  not  Taa'ce  or  put  port  to  imke 
any  reoc^iOendatlon  to  the  xniblie  utilities  Conasiaeion  but  merely 
provides  for  an  inveatigatloa  by  the  .ublic  Utilities   Gtaamittee 
of  yovir   Joard  of  the  effoot  of  the  reraovnl  of  the  traolca  sMntioned 
in  the  Reaolution  upon  transportation  in  the  aeigbborhood. 

Therefore  I  am  of  the  opinion  that  the  resolutica 
itself  ia  not  aubjeot  to   the  aase  obj$ction8  as  I  noted  in  the 
resolutions  referred  to   ia  »y  opinion  of  April  15th  bnt   it  would 
appear  to  ne  that  to  proeaod  with  the  investi^tion  oallad  for 
in  the  resolution  vould  be  an  idle  aet  for    the  reason  that    ^hen 
the  invvntlgatiOB  was  completed  the  3oard  of      ^         'Isors  eould 
■alee  no  reeoaamAatlon  to  the  i^ubliu  utilities  isalon  for 

or  against  the  reiaoval  of  the  tracks  for  as  soon  as  such  an 
attenpt  vas  r-ade  the   ^loard  «o^d  be  directly  violating  the 
provisions  of  "Section  22  of  the   Charter,   and  even  to  nake  a 
finding  upon  the  subject  Kuvxld,   to  some  extent,   eome  within 
the  prohibitions  contained  in  tha  section. 

You  are  therefore  advised  that  while  your  Cormnittee 
■ight  Investigate  the  inatter  its  action,   and  the   90tloi  of  the 
Board  of     upervisors,   would  have  to  stop  with   the  actual  invest- 
igation and  no  report  ooitld  be  nada  upon  the  subject  without 
the  sane  be  lag  in  violation  of  :;ection  22* 

Very  truly  yours. 


To  the  - 

Public   '  tllities  Coomittee 

of  the  ioajrd  of  .Supervisors* 
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Hay  11,1934. 


Right  of  Folic©  Gommiesion  to 
:,'ake  i^ules  and  -e  ulations. 


G«ntl«ffiea; 

Under  date  of  'J^aiy   8th  last  you  asked  my  opinion  as  to 
whether  or  not  the  Police  Joianiiaaion  in  aocordunce  vith  its  power 
to  paaa  rules  and  regulations  for  the  governaent  of  the  :  olioe 
Department  had  the  right  to  proaxilgate  the  following: 

**No  member  of  the  Police  Pepartiaent  shall  bring 
suit  against  any  department,  board  or  ooxomlasion 
of  the  aty  and  bounty  of   an  /i-ancisco,  without- 
first  obtaining  per.oission  so  to  do  from  this  Board. "* 

OPINION: 

The  power  of  the  .olioe  Jomniis  si  oners  as  set  forth  in  the 
aev  Charter  is  as  follows: 

Sec. 35  Charter. 

'^The  Police  Conaissioners  shall  be  the  successors 
in  office  of  the  Police  Goimnissl oners  holding  office 
in  the  -ity  and  County  at  the  tiae  this  charter  shall 
go  into  effect,  and  shall  have  all  t  e  powers  and 
duties  thereof  except  as  in  this  charter  otherwise 
provided." 

The  new  Charter  stating  that  the  Gomniissioners  "  shall 
have  all  the  powers  and  duties  tiereof,  we  next  look  to  the  old 
v^harter  and  find  what  right  the  Gomaission  had  to  pass  this 
regulation  and  we  find  the  same  in  Chapter  III  of  the  old  Jhartcr 
reading  as  follows: 

Ssc.l. Chap. Ill-Old  :harter. 

THe  Board  of  Police  Cooniissioners  shall  have  power: 

"Sub. 2  -  To  prescribe  rules  and  re.mlations  for 
the  government,  discipline  und  equipment  and 
uniform  of  the  Department,  and  from  time  to  time 
alter  or  repeal  the  same,  and  to  prescribe  penalties 
for  the  violations  of  any  such  rvdea  or  regulations. 
All  such  rules  and  regulations  must  be  reasonable.** 

It  will  be  noted  that  the  concluding  sentence  of 
Sttb.3,Sec.l,  Chap. Ill  of  the  old  Charter  is  as  follows:  "All 
such  rules  and  regulations  must  be  reasonable." 
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Every  citizen  has  certain  civic  rights  which  under  the 
Constitution  are  inalienable  and  this  rule  would  abrogate  many  of 
these  rights.   Seotion  IZ,   .article  I  of  the  Constitution  of  the 
State  of  California  provides: 

"No  person  shall  bo  *  *  *  deprived  of 
life,  llbf rty  or  property  without  due 
process  of  law." 

This  is,  of  course,  equivalent  to  saying  that  every  person  has  a 
right  to  resort  to  law  and  to  our  courts  for  tha  purpose  of  protecting 
and  preserving  the  civic  rit^hts.   The  above  provision  of  our  :3onsti- 
tutibn  was  passad  pursuant  to  ..rtiole  <;IV  of  the  Constitution  of  the 
United  states,  w^ich  says  in  effect  that  no  State  shall  pass  any  law 
de-iriving  any  person  of  his  life,  property  or  liberty  without  due 
process  of  law. 

Yo  must  conclude  that  the  rule  passed  by  the  CoBnaission  is 
entirely  too  broad  in  its  scope  and  is  unri  asonable.   It  would  deprive 
meabers  of  the  lolice  epartment  of  their  inalienable  constitutional 
rights*  To  cite  a  few  instunces  should  be  sufficient: 

duppose  a  menber  of  the  Police  epartment  was 
negligently  injured  while  riding  upon  a  municiial 
street  car,  that  meaiber  of  the  police  department 
would  have  the  same  right  to  sue  the  01 ty  for 
damages  sustained  as  any  otber  citizen: 


Suppose  a  person  owned  a  hoanr  and  his  property 
was  damaged  by  blasting  for  which  the  --ity  and 
County  of  Llan  irauclsoo  was  responsible  would  it 
be  reasonable  to  state  that  the  lolice  Oocmiissioa 
eould  refuse  that  meaber  of  the  department  the 
right  to  bring  suit  to  reoovar.  thii  daiaages  sustained 
by  his  property? 

suppose  a  florporol  in  the  police  department  snould 
pass  No.l  on  the  Civil  ervice  list  for  Inspector 
Of  the  Department,  and  suppose  the  Civil  ervice 
Coomission  should  appoint  the  ]No.2  man  to  the 
first  vacancy,  would  it  be  axreasonable  for  the 
Police  Coramission  to  have  the  right  to  deny  the 
member  of  the  departisent  who  had  passed  r«o.l  on 
the  list  the  right  to  contest  the  ruling  of  the 
Civil  service  Commission? 

Examples  like  th&  foregoing  might  be  indefinitely 
multiplied  but  we  think  your  Honorable  Commission  upon  reflection 
will  come  to  the  oinclAslon  that  is  inescapable,  that  said  rule  is 
unreasonable  and  denies  a  member  of  the  depart  ent  his  civil  rights 
guaranteed  by  the  Constitution  of  the  3tate  of  California,  and  is 
therefore  void. 

Respectfully, 

BO.JU)  OF  PO  ICE  OOMttlSSIOKKRS.  City  Attorney 
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May  14,  1934. 


SUBJECT:   In  Re,    linforcercent  by  City  Planning 
Comraission  of  Private  Building 
Restrictions* 


Dear  Sirs: 

I  have  your  letter  of  the  4th  iastant  regarding 
the  Jurisdiction  of  the  Goranission  to  enforce  agreements 
between  property  owners  rel^itive  to  the  ise  of  prooerty. 
I  note  froni  your  letter  that  the  property  in  question  was 
re-zoned  to  Cominercial  District  on  l.;ay2  6th,  193L  ,  and 
that  prior  to  that  time  several  pro  erty  owners  xn  the 
block  had  entered  into  an  agreement  providing  for  certain 
restrictions  in  regard  to  the  buildings  within  the  re-zoned 
district. 


OPINION. 


I 


As  the  zoning  in  question  took  place  before  the 
adoption  of  the  new  Charter  and  before  the  enactment  of  the 
present  Zoning  Ordinance,  special  conditions  regarding  the 
use  of  property  could  not  be  written  into  the  resolution 
granting  the  re-zoning.   This  being  the  case  any  conditions 
agreed  upon  between  the  property  owners,  even  if  the  re- 
zoning  were  conditional  upon  these  conditions  being  carried 
out,  are  private  matters  between  the  property  owners  and 
cannot  be  taken  cognizance  of  by  tie  City  Planning  Jonmission, 

If  the  restrictions  agreed  to  are  being  violated 
the  remedy  of  the  aggressive  property  ovjners  is  to  prosecute 
a  civil  action  to  compel  the  offending  property  owner  to 
abide  by  his  agreement. 

Very  truly  yours. 


CITY  ATTOHi^iSY. 
To  the  - 
City  Plannin  ;  Commission, 
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May  22,  1934. 


SUBJECT:   In  He,  Necessity  of  continuing 
Contributions  to  Retirement 
System  to  match  Contributions 
of  3mployees. 


Dear  Tir: 


I  have  your  verbal  request  that  I  advise  you  if  it  would 
be  legal  for  the  Board  of  Supervisors  to  provide  that  no  contribu- 
tions should  be  made  to  the  Retirement  System  to  match  the  contri- 
butions of  employees,  during  the  current  year;  or  if  you  may  pro- 
vide that,  for  a  limited  time,  a  moratorium  may  be  declared  during 
which  neither  the  City  nor  the  employees  shall  make  any  contribu- 
tion to  the  system. 

OPINION, 

The  Hetirement  System  is  provided  for  and  regulated  by 
Sections  158  to  171  of  the  Charter.  The  Charter  provisions  are 
supplemented  by  an  ordinance  of  the  3oard  of  ;:upervisors  enacted 
under  the  authority  of  Section  158,  by  a  three-fourths  vote  of  the 
Board  (which  vote  is  required  to  enact  an  ordinance  dealing  with 
the  Retirement  .'ystem). 

Aside  from  the  members  of  the  Police  and  Fire  Departments 
who  were  occupying  their  respective  positions  prior  to  the  effective 
date  of  the  Charter,  the  pension  system  is  dependent  upon  contribu- 
tions made  by  the  respective  employees  which  contributions  are 
matched  by  the  City.   Section  164  of  the  Charter  makee  it  mandatory 
upon  the  City  to  contribute  jointly  with  the  employees  to  meet  the 
liabilities  accruing  under  the  system  because  of  service  rendered  to 
the  City  and  County  by  persons  after  becoming  members  of  the  system. 
Therefore,  as  long  as  members  of  the  system  are  permitted  to  make 
their  normal  contributions  to  the  system  these  contributions  must 
be  matched  by  the  City. 

This  brings  us  to  the  question  -  Can  the  Board  suspend 
the  contributions  of  both  the  employees  and  the  City? 


Subdivision  (a)  of  Section.  1G5  of  the  Charter  provides  that; 

"The  system  shall  be  applied  to  sucl 

,  bureaus,  or  classes  of  officers  oj 

as  the  8\Q)ervisors  shall  determine;  *  *"^ 


"The  system  shall  be  applied  to  such  offices,  depart- 
ments, bureaus,  or  classes  of  officers  or  employees  *  ♦  ♦ 
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Under  the  authority  of  this  section  the  Board  has  by 
ordinance  applied  the  system  to  practically  all  offices  and  departments 
in  the  municipal  government.   Therefore,  until  this  ordinance  is 
repealed  the  employees  of  the  several  offices  ar  departments  are 
entitled  to  the  benefits  and  subject  to  the  burdens  of  the  system, 
and  will  continue  so  until  the  ordinance  is  repealed  or  modified. 

In  view  of  the  Charter  language  and  the  provisions  of  the 
ordinance,  the  only  way  that  the  employees  can  be  relieved  from  the 
payment  of  their  contributions  is  by  a  change  in  the  ordinaiioa  ibioh 
would  remove  them  from  the  benefits  of  the  System.   (Vhen  they  were 
so  removed  they  would  no  longer  be  subject  to  the  obligations  of  the 
System  and  would  ba  entitled  to  withdraw  their  accumulated  contribu- 
tions.  If  the  same  employees  were  again  brought  under  the  benefits 
of  the  System,  the  withdrawn  contributions  would  have  to  be  restored 
either  by  thanselves  or  by  the  City  in  order  to  give  them  the  benefit 
of  their  full  period  of  service. 

'.Vhile  to  change,  from  tin^  to  time,  the  status  of  an  employee 
insofar  as  his  pension  rights  are  concerned,  may  not  be  absolutely  pro- 
hibited by  the  letter  of  the  law,  certainly  the  spirit  of  the  lav 
cannot  countenance  it.   As  Judge  Hart  of  the  District  Court  of 
Appeals,  in  DOUGLAS  vs.  PiiNSlUN  BOARD  OF  SACaAiliiivTO,  75  Cal.  App.  335, 
said: 

"While  of  oo\irse  no  public  officer  or  employee  is 
entitled  as  of  right  to  be  granted  a  pension,  still  when 
the  government  has  adopted  a  retirement  pension  it  should 
be  so  administered  as  to  bring  about  the  efficacious 
results  which  it  is  entitled  to  produce.   It  should  not 
be  so  construed  and  administered  as  to  confer  its  benefits 
upon  those  not  actually  entitled  thereto,  nor  that  those 
so  entitled  should  be  denied  their  .lust  rights  thereunder." 

You  are  therefore  advised  that  as  long  as  the  employees  of 
the  City  are  members  of  the  Ketirement  System  they  must  make  their 
contributions  thereto  in  accordance  with  the  provisions  of  such 
oirdi nances  of  the  3oard  of  Supervisors  as  may  have  been,  or  may  be, 
adopted,  and  the  City  must  match  these  contributions. 

Very  truly  yours, 

eify  AfroHtteV. 


To  - 

Supervisor  Adolph  Uhl , 

City  Ilall. 
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Hay  24,  1934 


SUIiJ1?CT»  In  Re  Budgeting  Punda  Kocolved 
from  Motor  Vehicle  I'uel  I*\md. 

r^ar  Sirs: 

I  have  your  request  tlmt  I  advise  you  as  to  the  power  of 
yotir  board  to  budget  the  -lonays  received  from  the  Motor  Velalole 
Fuel  l''uiid«  and  eapeclally  If  you  can  #ien  passing  on  tiie  annvial 
budget  axid  appiroprlatlan  orrllnoncea  bud^ret  a  portion  of  said  fund 
and  r^mmrr^   the  remainder  thereof  for  future  budgeting. 

On  October  6th,  1952,  In  an  opinion  addrossod  to  Hon, 
Andrew  J»  Gallagher,  I  dealt  with  the  first  question,  and  advised 
him  that  the  cioneys  received  rr<»i  the  above  mentioned  fund  were  sub- 
ject to  buUgetlng  in  the  satae  inanner  as  any  other  funds  or  Income 
i^lch  the  City  might  receive. 

As  I  stated  In  my  former  opinion  the  rtate  law  provides 
that  "All  such  amounts  so  paid  to  the  Counties  shall  be  paid  Into  a 
special  road  iiapi»ove!aont  fund#  .'.uc)i  fxmO^   sJiall  be  expended  by  the 
County  receiving  it  exclusively  in  the  constxnjiction  and  laalntenance 
of  iroads,  bridges  and  culverts  in  each  such  county."  The  act  is 
silent  as  to  how  the  moneys  shall  be  appropriated  ami  therefore  thej 
are  s\.bJoct  to  such  laws  as  nay  be  applicable  to  aporoprlatlons 
generally,  which  in  the  instant  case  are  thoMi  provisions  of  our 
Charter  wJilch  apply  to  budget  and  appropriation  Riattors. 

True  there  is  a  provision  In  the  Act  to  the  effect  that 
the  Board  of  Supervisors  of  any  county  raay  at  its  dftacretion  ex- 
pend any  portion  of  such  sums  so  received  by  such  county,  in  the 
construction,  maintenance  andxepalr  of  streets,  bridges  and  culverts 
within  those  Incorporated  cities  thoreln,  the  legislative  bodies  of 
which  by  ordinance  or  resolution  autliorlze  such  work  of  construction 
end  ttftlntenance.'' 

It  la  quite  clear  to  ae  that  this  particular  provision  does 
not  apply  to  San  Francisco,  v/e  are  a  city  and  county,  and  there  is  no 
other  city  within  ovr   borders,  and  when  the  framera  of  the  ?:otor 
Vehicle  JMel  Act  refer  to  the  "lejrlalatlve  bodlea"  In  the  section  of 
the  Act  last  quoted,  they  meant  the  legislative  body  of  tixe  City  within 
the  Uoxmty  w'lich  mi£ht  by  resolution  request  the  board  of  ^upervlsora 
of  the  County  to  do  the  worlt. 
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Th»  San  Francisco  Board  of  Suijervlsors  la  not  a  Cotmty  board 
of  Stqpervlsors.  I^ee  Kalm  va.  f^utro  114  c&l.  316  -  whare  the 
Snprtmm   Court  said  "Tho  ^uperrlaors  authorised  by  the  Consolidation 
Act  to  be  elected,  do  not  constitute  the  8ac»  body  &■  that  authorizad 
by  the  Corwty  Govertment  Act,  a3.thou£rh  thay  bear  the  sane  name*  The 
lioard  of  Suporvlaore  authorlEod  by  the  Consolidation  Act  la  for  the 
aorermwBt  of  the  City  and  County,  and  consists  of  twelve  maeabars» 
el^ille  a  board  of  supervisors  authorleed  for  a  Cotmty  consists  only  of 
five  members  and  exerclees  functions  peculiarly  appropriate  to  a 
coimty,  but  has  not  the  authority  reqv.lred  for  providing  for  the 
wants  of  a  city." 

In  a  very  recent  ease  decided  by  the  Supreme  Court  of  tills 
State  Im  Marcli  31,  li^34,  the  coxirt  held,  that  a  provision  In  the 
Charter  of  San  Kateo  County  treuriaf erring  duties  of  road  comrilss loners 
from  the  M>ard  of  Supervisors  to  the  County  Iln^lneer  was  valid 
notwithstanding  that  the  charter  provision  was  In  conflict  with  the 
general  laws  -  see  Reuter  vs.  Board  of  Supervisors  50  Pac.  2nd  417, 

'fHho   aiatter  of  budgeting  fiun^a  Is  a  matter  wlilch  can  well  be 
regulated  by  a  charter,  and  theroforo  the  charter  provisions  are  ap- 
plicable to  all  Irudgot  procedxire  Irresj^ectlvo  of  how,  or  I'rom  where 
the  funds  are  obtained.   )ur  bud^jet  proeedxuf»e  is  regulated  by 
Sections  69,  70,  71  smd  72  of  the  Charter.  Section  69  places  upon 
the  Mayor  the  dxity  of  preparing  the  annual  budget,  i^ection  72  diz^ects 
that,  not  later  thsm  the  first  day  of  May  In  each  year,  the  ^'ayor 
tfiiall  transnlt  to  tho  Boajwi  of  Stxpervtsors  a  conaolldatod  bud^jet 
ostlaate  for  all  departments  and  offices  of  the  City  and  Coimty  for  the 
en«id.ng  fiscal  year,  as  well  as  the  estimated  receipts  and  revenues 
of  each  department.  The  same  section  also  provides  that  the  ^Tayor 
shall  also  aubalt  "the  annual  appropriation  ordinance  for  the  ensuing 
fiscal  year.**   I'hero  can  be  no  question  that  under  these  provisions 
it  is  the  duty  of  the  .Vayor  to  submit  his  budget  and  appropriation 
oroinance  for  the  wiioie  year  and  not  for  only  a  part  of  it.  The  Board 
etmst  deal  with  the  budget  and  appropriation  ordinance  as  sulxnltted, 
and  must  adopt  an  appropriation  ordinance,  i*ilch  ordinance  approprlatea 
to  the  several  departments  their  revenue  for  the  ensuing  year  -  not  for 
a  part  of  a  year.   Oectlon  75  deals  with  the  enactment  of  an  annual 
salary  ordinance.  In  fact  all  of  the  charter  provisions  deal in;  with 
the  budget  Btakln^^  powers  of  either  the  Kayor  or  the  oard  of  Supervisors 
anticipate  a  ctxnplete  budget  for  a  complete  year.  This  beln^  the  case. 
If  the  anticipated  budget  estimate  of  any  particular  department  failed 
to  budget  all  of  the  income  wJiich  taiiTht  accrue  to  the  department,  a 
surplus  must  exist  in  said  department,  uriaich  surplus  is  subject  to  ap- 
propriation by  your  board,  but  only  on  the  recotaiendatlon  of  the  Chief 
AdBdnlstratlve  )f fleer,  or  board  or  cwMBnlssion  concerned,  and  the  sub- 
■Isslon  of  a  suppler>ental  budget  by  the  Mayor.  Shovild  your  board  ap- 
propriate to  the  Idroctor  of  Public  Works  an  amount  of  the  KJotor 
Vehicle  i^el  Fund  over  and  i^ove  toe  asovmt  n^iich  you  have  budgeted, 
the  appropriation  has  paeeed  beyond  yoiu*  jturl  edict  ion,  and  the  i  irector 
could  use  the  asfcount  .jenorally  for  the  purposes  for  in^ch  it  had  been 
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reomlwd   fron  tho  stata* 

You  are  thoroforo  adhrlaad  that  It  was  the  Intontlon  of 
the  charter  frttners  that  the  entlx*e  anovuit  of   anticipated  revenue 
should  be  budgeted  In  tlie  annxial  bud^ret  and  appropriation  ordinance, 
and  that  ir  this  la  not  done,  any  excoss  in  revenue  becomes  surplus 
to  be  dtealt  vlth  In  accordance  vlth  section  60   of  the  Charter* 


Yovirs  very  truly. 


City  Attoriwy 


9    To  • 


Hoiu  Board  of  Supervisors 
City  Hiai. 
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May  34,  1924 

SUBJiiCT:  Tenth  Avenue  Tracks  of 

Lunicip:!  ..ailnaj   may  Legally 
be  Removed. 

Dear  Sir: 

There  hss  been  presented  to  you  a  contract  for  the 
removal  of  the  rails,  ties,  conduits  Hnd  appurtenances  of  the 
Municipal  iiailway  on  Tenth  .ivenue  from  Geary  Boulevard  to 
Fulton  otreet  and  for  surfacing  of  the  street  where  the  rails  shall 
have  been  removed.   The  Public  Utilities  Commission  by  resolu- 
tion duly  adopted  has  ordered  the  removal  of  the  property  described 
and  the  natural  discontinuance  of  the  oar  service  between  the 
streets  indicated,  and  in  lieu  of  such  street  car  service  the 
Commission  is  substituting  a  modern  bus  service.  You  have  asked 
prior  to  certifying  the  contract  covering  the  work  above  described 
whether  it  is  legal  for  the  Public  Utilities  Commission  to  enter 
into  such  a  contract  and  discontinue  a  portion  of  the  Municipal 
Railway  service. 

OPINION 

In  Jvme  of  last  year  the  Superior  Court  in  the  case 
of  Bruecker  vs.  the  City,  No,  240290,  sustained  a  demurrer  to 
a  complaint  for  an  injunction  in  which  plaintiff  sought  to 
restrain  the  Public  Utilities  Commission  from  abandoning  the 
bus  line  services  from  5loat  Boulevard  and  48th  .^venue  to 
Cabrlllo  Street,  known  as  Bus  Line  No.  2,  and  the  judgment 
of  the  Court  was  that  the  demurrer  was  sustained  without  leave 
to  amend.  This  in  effect  sustained  the  action  of  the  Cora- 
mission.  A  notice  of  appeal  was  filed  in  this  case  but  no 
appeal  has  been  perfected. 

On  June  20,  1933,  in  the  case  of  Catanioh  vs.  Public 
Utilities  Commission,  in  nn  action  filed  in  the  Superior  Court 
of  this  County,  No,  239518,  an  injunction  was  sought  to  restrain 
the  Commission  from  operating  a  bus  line  service  over  Tenth 
Avenue  in  lieu  of  operating  the  same  over  Seventh  Avenue.  A 
demurrer  to  this  complaint  was  sustained  by  the  Court  without 
leave  to  amend,  which  Si^ain  in  effect  sustained  the  action  of 
the  Commission. 

On  April  4,  1933,  in  the  case  of  W.  E.  Mann  vs.  the 
City  and  the  Public  Utilities  Commission,  an  action  No.  242531 
of  our  local  Superior  Court  sought  to  obtain  a  writ  of  mandate 
compelling  the  Public  Utilities  Commission  to  restore  the  bus 
line  alleged  to  be  part  of  the  Municipal  Railway  extending  from 
Fleishhacker  Pool  at  48th  Avenue  and  Sloat  Boulevard  to  Cabrillo 
Street  and  Ocean  Esplanade.  A  demurrer  to  this  complaint  was 
likewise  filed  and  the  demurrer  sustained,  and  the  Judgment  of 
the  Court  was  that  the  demurrer  was  sustained  without  leave  to 
amend,  a^rain  sustaining  the  power  of  the  Public  Utilities  Commission, 
This  case  is  now  on  appeal. 
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In  the  foregoing  cases  it  was  contended  on  behalf  of  the 
City  that  the  Charter  grants  the  Public  Utilities  Coioaission  full 
poTwer  to  discontinue  operation  of  the  bus  lineg  in  question,  and 
based  the  argument  on  the  provisions  of  Section  121  of  the  Charter 
which  grants  to  the  Coinmlssion  "charge  of  the  construction,  manage- 
iaent,  supervision,  maintenance,  extension,  operation  and  control 
of  all  public  utilities  *  *  *«  owned  by  the  City. 

It  was  urged  that  the  Court  will  not  substitute  its 
Judgment  for  that  of  a  board  or  corruaission  when  the  latter  acts 
within  its  powers,  even  if  the  Judgment  of  the  board  or  cormnission 
should  be  erroneous  or  result  in  a  hardship,  and  cited  in  support 
of  this  statement  of  law,  MUTUAL  ELECTRIC  LIGHT  CO.  v.  ASHWORTH, 
118  Gal.  1;  UNION  TRiJNiSPORrATION  CO.  v.  BAi3i>ETT,  118  Cal.  604; 
DOBLE  STEivM  MOTORS  CORP.  v.  DAUGHERTY,  195  Cal.  158;  and  other 
cases. 

The  general  proposition  of  law  is  that  a  municipality 
acting  in  a  proprietary  capacity,  as  it  is  when  it  operates  a 
street  railway,  is  not  dealt  with  any  differently  from  a  privately 
owned  corporation.  It  is  well  settled  that  a  municipality  may 
under  certain  conditions  permit  a  street  railway  company  to 
abandon  portions  of  its  system,  as  is  held  in  the  case  of  CRAWFORD 
T.  KULUTH  ST.  RY.  CO.  60  F  (2d)  212,  and  I  can  see  no  reason  why 
this  may  not  be  done  in  the  instant  case  by  extending  that  doctrine 
to  the  Municipal  Hallway. 

The  facts  of  the  conduct  of  the  railway  are  parti cuLirly 
well  known  to  you,  as  your  books  will  disclose  that  in  past  years 
the  system  has  been  operated  at  very  substantial  losses.  To  aid 
in  correcting  this  condition  the  Public  Utilities  Commission  has 
In  its  Judgment  seen  fit  to  abandon  a  very  minor  portion  of  the 
line  that  has  proved  to  be  unprofitable  to  operate. 

The  only  distinction  between  the  railway  and  the  buses 
operated  by  the  Public  Utilities  Corixtriission  is  that  the  former  was 
constructed  out  of  funds  realized  from  the  sale  of  bonds  and  the 
latter  were  paid  for  out  of  receipts  of  the  railway. 

It  Is  not  an  uncomraon  thing  for  the  City  to  abandon 
projeota  that  have  been  paid  for  out  of  bond  funds,  as  is 
evidenced  by  the  many  Instances  where  schools  have  been  con- 
structed out  of  funds  realized  from  bond  issues  and  the  schools 
have  been  altered  or  abandoned. 

The  Manager  of  Utilities  contemplates  taking  the 
equipment  of  the  railway  from  Tenth  avenue  and  putting  It  In 
use  in  other  parts  of  the  railway  system. 

There  Is  another  factor  to  be  borne  in  mind  In  ar- 
riving at  a  conclusion  in  this  matter  and  it  is  that  the  service 
on  Tenth  ..venue  was  abandoned  December  5,  1932,  and  the  action 
of  the  Commission  now  is  merely  to  transfer  the  equipment  to  a 
part  of  the  service  where  it  may  be  placed  in  operation. 
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It  is  my  opinion,  therefore,  that  as  the  people  have 
intrusted  the  Public  Utilities  Commission  with  the  construction, 
management,  supervision,  maintenance,  extension,  operation  and 
control  of  the  Municipal  Railway,  that  the  judgment  of  the  Com- 
mission should  not  be  questioned  as  to  the  removal  of  these 
tracks,  and  that  the  Commission  is  acting  within  the  scope  of 
the  authority  granted  it  under  the  Charter  to  remove  these  tracks 
and  equipment  from  one  portion  of  the  system  to  another,  es- 
pecially in  view  of  the  fact  that  transportation  for  the  residents 
affected  is  provided  for  with  modern  bus  service,  with  transfer 
privileges  from  the  bus  to  any  portion  of  the  street  railway 
system. 

You  would  therefore  be  justified  in  certifying  the 
contract  submitted  to  you  for  the  work  contemplated. 

Respectfully, 

JOHN  J.  0» TOOLE,  City  Attorney 


By 


PUBLIC  UTILITIES  COUNSEL 


Honorable  Leonard  S.  Leavy, 
Controller 
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May  28,  1954, 


SUBJSCT:  Employment  of  Probationers  as 
Substitutes  after  Three  Years 
Probation, 


Gentlemen: 

This  office  is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

"We  are  desirous  of  receiving  your  opinion  as 
to  whether  a  teacher  with  the  following  service  has 
attained  permanency  in  the  oan  franc isco  School 
Department , 

Said  teacher  has  served  three  probationary 
years  end  was  given  a  proper  notice  of  discharge 
before  the  completion  of  her  third  year.    laid 
teacher  was  then  rehired  the  succeeding  year  as  a 
substitute  teacher  and  did  actual  substitute  work 
during  said  year.   Has  this  teacher  attained  per- 
manency in  the  San  Francisco  School  Depart/»nt?" 


OPINION. 


Section  5,500  of  the  School  Code  provides  as  follows; 

"5, 500.   iivery  employee  of  a  school  district 
of  any  type  or  class,  w .o  after  having  been  employed 
by  the  district  for  three  complete  oo^-.secutive  school 
years  in  a  position,  or  positions,  requiring  certifi- 
cation qualifications,  is  reelected  for  the  next 
succeeding  school  year  to  a  position  requiring  cer- 
tification qualification  shall,  except  as  hereinafter 
otherwise  provided,  at  the  commencement  of  said 
succeeding  school  year,  be  classified  as  and  shall 
become  a  permanent  employee  of  the  district." 

The  pertinent  portion  of  Section  135  of  the  .an 
Francisco  Charter  provides  as  follows: 

"All  teachers,  heads  of  departments,  vice- 
principals,  principals,  su  ervisors  and  directors 
shall  be  clr.sslfied  as  permanent  employees  in  their 
respective  positions  after  they  have  been  success- 
fully employed  in  such  positions  in  the  school 
department  for  a  probationary  period  of  these  years. 
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In  the  absence  of  any  action  to  the  contrary  by  the 
board  of  education  at  the  end  of  the  third  year  of 
such  employment,  the  classification  shall  be  con- 
sidered aa  pernianent.   A  deputy  superintendent 
shall  be  classified  as  a  permanent  employee  in  such 
position  in  the  school  department  in  which  he  was 
permanently  employed  immediately  prior  to  his  appoint- 
ment as  deputy."' 

In  answering  your  question  it  is  necessary  to  read 
together  the  aforesaid  section  of  the  'ehool  Code  and  the  perti- 
nent portion  of  Oection  135  of  the  Jan  Francisco  Charter.    I 
shall  assume,  also  that  the  notice  prescribed  by  section  5.681 
of  the  School  Jode  has  been  given.   You  will  note  that  Jection 
5.500  of  tne  Jchool  Code  provides  for  re-election  "for  the  next 
succeeding  school  year"  in  order  for  a  teacher  to  attain  tenure. 
Election,  in  the  present  iastance,  means  appointment  for  the 
following  year,  whether  voluntary  or  mandatory  by  virtue  of 
the  statute. 

Jection  5.500  provides  for  re-election  as  contrasted 
with  the  provisions  of  .;ection  5.520  of  the  School  Code,  deal- 
ing with  substitute  teachers,  which  merely  provides  for  class- 
ification.  This  latter  section  provides  that  those  persons 
who  are  employed  frora  day  to  dny   for  less  than  one  school  year 
shall  be  classified  as  substitutes.   There  is  no  statute  any- 
where which  specif ice.lly  prevents  a  for:aer  probationer  from 
acting  as  a  substitute,  nor  is  there  any  statute  which  declares 
thet  the  doing  of  substitute  work  causes  Lhe  granting  of  a 
permanent  position.    It  must  be  borne  in  riiind  that  peri'ianent 
and  probationary  teachers  are  regularly  employed  persons  aa 
contrasted  with  substitutes,  who  are  not,  in  any  sense  of  the 
word,  elected.   substitutes  are  sir.ply  hired  from  day  to  day 
in  order  to  take  the  place  of  permanent  or  probationary  teachers 
absent  from  service  for  one  reason  or  another.   They  do  not 
occupy  or  hold  a  position  by  election  or  appointment,  at  least 
in  the  same  sense  as  do  permanent  and  probationary  teachers. 

It  is  reasonably  certain  that  the  Legislature  did  not 
intend  to  prevent  probationers  fron  taking  substitute  work  in 
cases  where  they  could  not  be  made  perioanent  teachej's  because 
there  were  already  too  many  teachers  in  the  school  district. 
If  I  were  to  hold  that  a  probationary  teacher  could  not  vrork 
as  a  substitute  after  three  years  of  probation  without  becoming 
permanent,  the  net  result  would  be  that  all  probationary  teachers^ 
not  classified  as  permanent  teachers  because  of  economic  con- 
ditio'.s,  would  be  preveated  from  obtaining  amploymeiit,  and  new 
substitutes  would  be  hired  every  year.   This  could  not  have 
been  the  intention  of  the  Legislature. 
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I  am  therefore  of  the  opinion  that  a  probationary 
teacher,  once  having  taught  for  three  probationary  years,  may 
be  re-employed  as  a  substitute  without  obtaining  permanency 
by  such  employinent.    Of  course,  such  teachers  must  actually 
do  substitute  Vforl;;*    fhey  cannot  be  employed  in  a  regular 
position,  by  any   pretext;  they  must  actually  substitute  for 
soraeone.   Otherwise  they  automatically  become  permanent 
teachers. 


Respectfully, 


City  Attorney, 


To  the  - 

Board  of  "Education, 
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May  28,1934. 

SUBJ.  CTi  Employees  of  San  Francisco  Jail 
Maintained  in  San  !,'ateo  Must  be 
Civil  Service  unless  Exempted; 
Also,  must  be  Residents  of  San 
Francisco,  if  possible;  City  and 
County  not  Obligated  to  pay  Trans- 
portation costs  to  Residents  of  San 
Francisco  Commuting  to  V,'orlc  at  San 
Matso. 

Dear  sir: 

In  anticipation  of  the  administration  of  the  new  Jail  of  the 
City  and  O'ounty  of  San  Francisco,  situated  in  San  .  ateo  County,  you 
propound  for  my  opinion  three  propositions  thusly: 

"  1.  Are  guards,  matrons  and  other  employes  who  will 
be  assigned  to  this  work  to  be  taken  off  the  civil 
service  eligible  lists? 

2.  May  the  employes  at  the  Jail  live  in  San  I'ateo 
County? 

3.  Is  there  any  obligation  on  the  part  of  this  City 
to  provide  eraployes  who  reside  in  San  Francisco  County 
with  transportation  to  and  from  the  jail,  or  to  make  them 
any  allowance  for  transportation  should  they  provide  their 
own  means  of  getting  bac-:  and  forth  from  their  hoiaes?" 

OPINION 

The  answer  to  number  one  is  in  the  affirmative  because  of  the 
provision  set  forth  in  Section  142  of  the  Charter,  as  amended  Nove^^ber 
8,19S2,  reading  as  follows: 

"All  positions  in  all  departments  and  offices  of  the 
City  and  County,  incluoing  positions  created  by  laws  of 
the  State  of  California,  where  the  compensation  is  paid 
by  the  City  and  County,  shall  be  included  in  the  classi- 
fied civil  service  of  the  City  and  County,  and  shall  be 
filled  from  lists  of  eligibles  prepared  by  the  Civil 
Service  Commission,*      "  (beinr  followed  by  five 
categories  of  exemptions,  none  of  which  is  pertinent 
to  the  facts  involved  herein.) 
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Your  aeoond  problem  is  luite  analogous  to  one  uaon  which  I  ruled 
last  year  under  date  of  arch  29th,  and  which  concerned  a  construction 
of  the  provisions  of  f.ectlon  7,  as  amended  Kovc-ber  0th, 1932,  as  applying 
to  employ  ;ient  at  Ketch  Hetchy. 

The  language  found  In  the  foregoing  Section  7,  reads  as  follows: 

"  *  *  '  *  All  employees  of  the  City  and  County  shall 
be  citizens  and  shall  have  been  residents  thereof,  for 
at  least  one  year  prior  to  the  appointment,  unless 
otherwise  specifically  provided  in  the  charter   '  *, 
and  every  elected  officer,  member  of  any  board  or 
commission  and  employee,**  »  *  *^  shall  continue  to  be 
a  resident  of  the  City  and  County  during  incumbency  of 
office  or  einploynient,  and  uj)on  ceasing  to  be  such  a 
resident,  shall  be  removed  from  such  office  or  employ- 
ment; provided  that  where  competent  citizens  who  are 
residents  of  the  City  and  County  cannot  be  secured  to 
fill  positions  outside  ol  the  City  and  County,  then 
non-resident  citizens  may  be  appointed  to  fill  such 
positions;  *  '  "  *  a  'resident*  within  the  intent  and 
purpose  of  this  section,  means  one  who  actually  lives 
within  the  City  and  County  and  maintains  an  abode  therein, 
where  such  resident  with  his  family,  if  any,  customarily 
spends  the  nigitit,*  *  -  •» 

What  was  expressed  by  me  in  the  above  indicated  opinion  is  likewise 
applicable  here,  particularly  so  in  view  of  the  similarity  existing  in  bott 
instances  as  concerns  the  difficulty  and  iurpossibility  of  residing  in  San 
Francisco,  end  being  engaged  in  employment  at  a  point  and  under  circumstan- 
ces not  permitting  of  usual  transportation. 

The  excerpt  from  the  said  opinion  pertinent  here  reads  as  follows: 

"Hie  law  does  not  require  impossibilities.  Vvhen  secticn 
7  was  amended  providing  for  actual  residence  withi-  the 
City  it  certainly  did  not  contemplate  that  persons  work- 
ing outside  of  the  City  should  physically  reside  therein. 
An  eianloyee  performing  his  eight  hour  shift  on  the  aiiue- 
duot  tunnels  could  scarcely  be  expected  to  return  each 
day  to  his  family  (even  If  he  has  one)  in  San  iTftncisco, 
It  is  therefore  incumbent  upon  us  to  give  the  new  Charter 
provision  a  reasonable  construction.  In  oases  of  workers 
outside  the  City  I  believe  the  spirit  of  the  amendment 
will  be  fulfilled  if  the  employees  at  the  date  of  the 
commencement  of  taeir  e^iployment  were  actual  residents 
of  the  City.      =♦'♦ 

You  are  therefore  advised  that  employees  at  the  new  jail  in  San 
llitso  County  must  at  the  date  of  their  appoint^aent  be  residents  of  the 
City  and  County  of  San  i'rancisco  as  the  terra  "resident"  is  defined  in 
section  7  of  the  aarter,  as  a;aended  In  19aa,  but  if  the  duties  of 
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of  tjaeir  posltioas  and  hours  of  labor  ar«  suoh  that  tbey  oanaot  return 
to    3aa  fraAOisoo  •aeli  da/  they  may   be    >enaitted  to   take  up   their  aboda 
in  'Jan     atao  bounty  within  such  distance  to  the  Jail   site  as  vlll  enable 
them  to  fully   :  rrform  the   cutles  of    ti^elr  respeotive  positions.      A  person 
so  SKilo/ed  vould  continue  to  be  a  resident  of  nan   Kranoisco  for  one  does 
not  .lHHilifci.e  resldenoe  irtille  belnf^  teaporarlly  absent  therefros  disoharg- 
ln«  t>\e  Arties  of  his  employment  as  long  as  hm  retains  tbt.    Intention 
to   return  to  his  place  of  residence  as  soon  ae  his  caploytaent  Is  coa- 
cluded.     In  ay  opinion,  above  quoted  I  also  had  oocaeli^n  to  advert  to 
the  laposalblllty  of  obtaining  qurJili'led  e^mpiayees  who  are  residents  of 
the   Jlty  and  Jaunty  of  :an  franclseo.      section  7,   as  amended  In  193i£, 
provides  that  where  qualified  residents  of   the   Jlty  cannot  be   secured 
to  fill  positions  outside  of   the  Jity  then  non-resident  citizens  ntay 
be  appointed  to  fill   suoh  positions*     The  aatter  of   the   qualifications 
of  the   appointees  is  one  to  be  determined  to  a  large  extent  by  the  Civil 
Service  Coamiesion,   and,   irrespective  of   the   fact  whether  a  -  arson  isay 
be  a  resleent  or  a  non-resident,   before   they  are  entitled  to  the   posi- 
tions OMationed,    they  oust   ^iave   the   r^tiuisite  civil   service  qualifioa- 
tiona. 

Goaing  now  to  a  consideration  of  your  thir^  inquiry,   a  search 
of  the   Jr.arter  fails   to  tUsclose  any  obligation  on  thft   ?art  of  the   Jlty 


and  Jounty  to  provide  either  the  iveane  of,  or  the   expenses  for  trans- 
portetlon  to   those  rersons  resicln*^:  in  San   l  *»inoi8CO  and  employed  in  : 
»:ateo,   at   the  said   jail.     Therefore,   I  must  answer  in  the  necatlve. 


an 
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City  attorney 
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May  31,  1934. 


SUBJiSCT:   In  He,  Referendura  or  InitiatlYe 
Ordinance  Declaring  an  ar.iergenoy 
and  t'aking  Deductions  fron  Salaries, 
under  section  70.1  of  the  Charter. 


Dear  3irs: 

I  am  in  receipt  of  your  request  asking  that  I  advise  you 
as  to  whether  an  emergency  may  be  declared  and  deduct ions  made  from 
salaries  under  lection  70.1  of  the  Charter,  by  a  referendum  or  in- 
itiative ordinance. 


Opinion. 


Section  70,1  of  the  Charter  was  adopted  as  an  amendment 
thereto  by  vote  of  the  people  in  April,  1933,  and  was  thereafter 
duly  approved  by  the  Legislature  which  was  then  in  session.   The 
portion  of  the  section  pertinent  to  the  present  inquiry  reads  as 
follows: 

"Section  70,1.   wlienever,  in  the  Judgment  of  the 
llayor  and  the  3oard  of  lupervisors,  extraordinary  economic 
eonditions  actually  exist  due  to  unemployment,  fire,  earth- 
quake, flood  or  other  calamity,  which  adversely  affect  the 
life,  health  and  welfare  of  the  citizens  of  the  City  and 
County  or  of  any  considerable  portion  thereof,  the  ^oard 
of  supervisors,  by  a  three-fourths  vote  of  all  of  its 
meoibers,  with  the  ocnourrenoe  of  the  ayor,  shall  have 
power  as  follows,  to-wit: 

"Sub,  1.  To  officially  declare  that  a  public  emer- 
gency exists,  and  to  fix  the  approximate  anticipated  time 
during  which  said  eineigeTscy  shall  continue,  provided  that 
no  such  enjergency  shall  ue  anticipated  to  continue  beyond 
the  end  of  the  fiscal  year  durinf^  which  the  same  is  declared, 
unless  such  etnergency  be  declared  subsequent  to  the  first 
day  of  January  of  said  year,  in  which  event  the  said  emer- 
gency may  be  anticipated  to  continue  until  the  end  of  the 
next  succeeding  fiscal  yeur. 

"Fub.  2,   To  provide  that  while  sold  emergency  as 
declared  shall  continue  to  exist  there  shall  be  ded  icted 
fro^  the  gross  salaries  end  compensations,  exclusive  cf 
pension  and  retlreraent  allowances,  of  each  officer  and 
employee  of  the  City  and  County  of  San  Francisco,  in- 
cluding officers  and  employees  of  the  3oard  of  education. 
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aot  mora  than  the  respective  amounts  hereinafter  set  forth. 
Said  deductions  siiall  be  laade  on  the  basis  of  the  salary 
and  conpensation  rate  of  said  several  officers  and  employees 
which  were  in  effect  during  the  calendar  month  lam d lately 
preceding  the  month  during  which  said  etiergenoy  was  de- 
clared and  not  reduced  by  this  section. 

"If  said  salary  and  compensation  deductions  are  not 
reflected  in  the  annual  budget  and  appropriation  ordinances, 
as  set  forth  In  subdivision  3  of  this  section,  the  a.rount 
of  said  deductions  shall  be  used  for  the  purpose  of  meeting 
or  alleviating  the  e.Tiergeney  which  has  been  daolared,  or 
to  balance  any  deficiency  existing  in  the  general  funds  of 
the  Jity  arisii^s  by  reason  of  the  delinquency  in  the  pay- 
isent  of  taxes  or  other  revenue  as  compared  with  the  anti- 
elpated  rarenues  over  the  sa-ie  period,   Provided  that 
where  salaries  or  cor-penaations  are  paid  out  of  bond  funds, 
utility  funds,  or  other  trust  funds,  which  are  not  pro- 
vided from  the  revenues  of  the  ^ity,  all  deductions  made 
shall  revert  to  the  respective  funds  from  which  said 
salaries  or  compensations  are  p&id. 

"The  maxlKum  deductions  from  the  salary  or  oompensa- 
tlon  of  each  officer  or  employee  heretofore  referred  to 
shall  be  as  follows,  to-wlt:  •• 

(Here  follows  stated  deductions  ranging  from  three 
to  twenty  per  cent  of  various  salaries.) 

*The  provisions  of  this  section  shall  have  precedence 
OTer  conflicting  provisi  jhs  of  this  Charter,  but  nothing 
herein  contained  shall  adversely  aff  ot  the  ri^ts  of  the 
officials  and  employees  as  set  forth  in  section  71  of  the 
Charter,  during  the  period  when  no  public  emergency  exists. 
Contributions  by  the  City  and  County  and  by  members  of  the 
San  Francisco  Jlty  and  County  ilmployees*  Retire^ient  :ystem 
to,  and  b-nefits,  pension  payments  and  allowances  under 
said  Retirement  ^^ystem,  shall  be  calculated  on  the  basis 
of  gross  salaries  and  conpensaticiis  of  such  members  In 
the  same  manner  and  amounts  as  if  no  deductions  from  said 
gross  salaries  and  compensations  were  iriade  under  this 
section. 

"within  ten  days  after  this  amendment  becoming  effec- 
tive, the  Board  of  supervisors  and  the  iiayor  shall  offici- 
ally declare,  by  resolution,  that  a  public  emergency  exists 
in  3an  JTraticisco  within  the  meaning  of  this  section;   and 
that  it  Is  anticipated  that  said  emergency  will  continue 
until  the  end   f  the  fiscal  year  1933-1934,  and  the  deduc- 
tions from  salaries  and  corapensatlons  at  the  ir^xlmum  rates 
herein  provided  shall  be  effective  until  the  end  of  said 
fiscal  year. 
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""ihouia  any  emargenoy  be  declared  pursuant  to  the 
provisl'->n8  of  this  section,  which  will  be  effective  after 
the  end  of  the  fiscal  ywir  1933-1934,  which.  In  the  Judg- 
««nt  of  the  Board  of  "uperrisors,  will  necessitate  deduc- 
tions from  the  salaries  of  tne  officers  a?id  employees  of 
the  Jity  and  County,  CTer  aad  above  the  aiiounta  herein 
provided  for,  the  Board  of  'uporvlsors,  by  unanimous  vote 
of  «11  of  its  members,  and  with  the  approval  of  the  i..ayor, 
julJ   authorize  a  further  deduction  froin  the  salaries  and 
ooi)pensatlons  of  any  of  said  officers  and  employees  by 
Increasing  the  aaxiinim  deductions  in  tlils  section  provided 
for,  up  to  and  including  an  aaount  not  to  exceed  twenty- 
five  (26)  per  cent  of  said  respective  salaries  or  ccsnpen- 
setloas  as  the  same  existed  before  any  deduction  by 
authority  of  this  section." 

It  nay  be  well  to  direct  attention  to  a  few  of  the  salient 
features  of  the  a»neadjnent  aside  from  the  actual  deductions  from 
salaries  which  it  provides  for.   They  are: 

A.  Before  the  Board  of  Supervisors  hag  any  power  in  the 
premises  to  declare  the  existence  of  the  er.ergency  "extraordinary 
economic  oo.'iditious"  must  exist  both  in  the  judgment  of  the  iaycr 
and  In  the  judgment  of  the  Board  of  Supervisors.    It  is  clear  that 
both  the  i&joT   and  the  Board  of  Supervisors  must  concur  in  the  fact 
that  these  conditions  exist. 

B.  t^hen  both  the  llayor  and  the  Board  have  concurred  that 
such  conditions  do  exist,  then  the  Board,  by  a  three-fourths  vote  of 
all  of  its  me^nbers,  wit  a  the  conourrgnce  of  the  V.ayar ,   may  proceed 
to  deolare  the  existence  of  the  •mergenoy  and  make  the  salary  deduc- 
tions la  aooordance  with  the  provisions  of  the  section. 

C.  It  is  expressly  provided  thnt  the  provisions  of  this 
section  shall  have  precedence  over  other  provisions  nf  the  Charter 
which  are  In  conflict  with  it. 

D.  That  within  ten  days  after  t^e  arriendment  Is  effective 
the  Board  of  Supervisors  and  the  l-ayor  shall,  by  resolution,  declare 
the  existence  of  an  emor^eney,  etc. 

The  amendment  was  adopted  for  the  purpose  of  permitting 
the  deductions  from  the  salaries  of  officers  and  employees  of  the 
city  whose  co-ipensat ions  were  either  fixed  by  charter  provision,  or 
which  could  not  be  reduced  below  a  certain  ftgiire  by  reason  of  the 
provisions  of  Seetlon  71.   It  is  also  clear  froci  the  wcrding  of 
the  amendrient ,  that  the  deductions  were  not  to  bo  of  a  permanerft 
character. 

The  pertinent  charter  provisions  relative  to  the  initiative 
and  referendum  are  found  in  3ectlon  179,    I  quote  from  the  section: 
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"The  registered  voters  shall  have  power  to  propose  by- 
petition,  and  to  adopt  or  to  reject  at  the  polls,  any 
ordinance,  act  or  other  measure  which  is  within  the  power 
conferred  upon  the  board  of  su-erviaors  to  enact,  »  *  »  * 

"zi.ny  ordinaiice  which  the  supervisors  are  e^ipowered  to 
pass  may  be  submitted  to  the  electors  by  a  majority  of  the 
board  at  a  general  election  or  at  a  special  election  called 
for  the  purpose,  said  election  to  be  held  not  less  than 
thirty  days  frora  the  date  of  the  call.   Any  such  ordinance 
may  be  proposed  by  one-third  of  the  supervisors  or  by  the 
mayor,  ai^d  when  so  proposed  shall  be  submitted  to  the  electors 
at  the  next  succeedinj  general  election." 

It  is  quite  evident  from  the  last  quoted  section  that  the 
only  ordinance  or  rieasure  which  riay  be  submitted  by  the  initiative 
ie  one  which  is  within  the  power  conferred  upon  the  board  to  enact* 
Also  that  the  only  ordinance  wliioh  raay  be  referred  is  one  which  the 
board  is  empowered  to  pass. 

Can  the  board  by  itself  pass  a  measure  under  fiection  70.1? 
It  seems  to  lae  that  it  cannot.   The  very  first  vrords  of  th^  section, 
as  I  have  already  stated,  makes  the  Mayor  a  necessary  part  in  order 
to  initiate  the  measure,  end  then  makes  the  concurrence  of  the  same 
official  necessary  to  declare  the  emergency  which  permits  the  deduc- 
tions from  salaries.   3ven  if  we  adrait  that  t,h«  "concurrence"  of 
the  mayor,  with  the  three-fourths  vote  of  the  board ,mi;rht  be  expressed 
by  his  approvinii  the  'aeasure  as  he  does  other  ordinary  laeasures,  it 
is  quite  clear  that  it  was  the  intention  of  the  people  that  the  mayor 
should  perform  his  part  in  initiating  the  measure;  otherwise,  why  the 
language  "Whenever  in  the  .ludgjnent  of  the  mayor  and  the  board  of 
supervisors". 

Furthermore,  the  Charter, as  written,  made  definite  provi- 
sion for  the  payment  of  certain  salori?s.   If  r.eotion  70,1  had  not 
been  enacted  those  provisions  would  still  prevail.   The  new  'section 
sets  up  the  only  aisthod  by  which  fired  salaries  can  be  changed,  i.e., 
by  making  deductions  therefrora  in  accordance  with  the  terns  of  the 
section.   The  people  have  stated  that  tts  provisions  shall  prevail 
over  conflicting  provisions  in  other  sections. 

Therefore,  before  these  deductions  can  be  rjade,  the  condi- 
tions must  be  followed  and  the  board  itself  cannot  make  them,  or 
even  start  to  Kiake  them  -  the  mayor  must  be  a  party  to  initiating 
the  legislation.   Hence  the  measure  is  not  one  which  the  board  by 
itself  has  the  right  to  enact,  and  for  thnt  reaj=on  can  neither  be 
initiated  by  the  people  or  referred  by  the  board  to  the  people. 

See  HU^^ST  V.  CITY  OF  BUrtLINGAKIS .  207  Gal.  134,  where  the 
Supreme  Court  said: 
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"It  is  the  established  l&v  at   this  state  that  an 
ordinance  proposed  by  the  electors  of  a  county  or  of  a 
city  in  this  state  unaer  the  initlEtive  law  must  constitute 
such  legislation  as  the  lec^isletlve  body  of  such  county  or 
city  hes  the  power  to  enact  under  the  law  granting,  defining 
and  limiting  the  powers  of  such  body.    (Cases  cited.) 
It  is  too  clear  for  controversy  that  if  the  board  of 
trustees  of  the  "^Ity  of  'jurlin^aTna  had  adopted  the  crdinance 
in  question  without  compllftnce  ^Ith  requirements  of  the 
Zoning  "-ct  above  outlined  said  ordinance  would  have  been 
inoperative  aid  void.    It  is  equally  clear  that  the  infirm- 
ity would  not  be  cured  by  the  purported  adoption  of  the 
ordinance  by  the  electors  of  the  city  un.ier  the  initletive 
law.   The  zoning  law  vests  in  the  legislative  body  of  the 
city  broad  discretionary  power,  but  when  the  method  for  the 
exercise  of  the  power  is  prescribed  by  the  statute  such 
method  is  the  measure  of  the  power  to  act." 

See  also  KYEHs  v.  wSTHINGHAI^ .  195  Jal.  672,  where  our  ouprerae 
Court  said: 

"oeotion  44  of  the  charter,  it  is  true,  purports  to 
govern  the  action  of  the  city  council  as  the  legislative 
body  of  the  city  and  does  not  purport  in  teriris  to  govern 
legislation  by  the  Initletive,   But  under  the  initiative 
pjTOVisicns  of  the  charter  the  proposed  ordinance  must  first 
be  submitted  to  the  couacil  for  its  adoption  or  re;Jection 
and  may  thereafter  be  submitted  to  the  electors  of  the  city 
only  in  the  event  the  oouucil  refuses  to  adopt  it.    Under 
such  circamatanc  js  any  ordinance  w^-ieh  may  be  adopted  under 
the  Initiative  provisions  of  the  charter  must  be  such  an 
ordinance  as  might  properly  and  legally  be  adopted  by  the 
council  itself.^ 

-^r3  also  KHQD2  I^-;LA:-n?  SPI3CCPAL  0O*rygKTIOf?  V.  criT  C013NGIL 
Q7  FWYL,  159  \tl.  647,  where  tho  'ui)reiae  Court  of  Rhode  Island 

held  that  where  its  i..ayor,  the  Doard  of  Aldermen  and  Common  Council 
shoald  constitute  its  City  Council,  any  legislative  act  by  the  City 
Council  must  be  concurred  in  by  oil  three  bodies. 

It  would  therefore  apjpear  that  as  long  as  the  people  of  the 
city  have  provided  a  certain  way  whereby  deductions  ^nay  be  made  froci 
existing  salaries,  the  charter  provisions  on  the  sub.Ject  must  be 
followed  bafore  the  deductions  can  be  made  eff active.    To  loake  these 
deductions  by  an  ordinance,  even  by  the  initiative  or  the  referendum 
in  a  manner  other  than  that  provided  in  the  ohartar,  would  practically 
be  changing  the  charter  by  an  ordinance.   This  cannot  be  done. 

in  view  of  the  foregoing  I  must  advise  you  that,  under  the 
tenris  of  Jection  70.1,  the  power  of  declaring  the  emergency  mentioned 
and  Tiaking  deductions  in  existing,  salaries  is  vested  Jointly  in  the 
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Uayor  and  tha  Board  of  rjupepvlsors  and  that  neither  oan  act  on  the 
subjeot  independently  of  the  other;  that  the  iioard  cannot  refer  a 
measure  which  it  initiates  without  the  iiayor  Joiniag  in  its  initia- 
tion, nor  is  such  a  measure  subject  to  the  initiative. 

Further,  it  is  extremely  doubtful  if  a  Tnear«ure  enacted 
under  authority  of  jection  70.1  is  e  "le^;islative  net".   Under 
the  State  Constitution,  as  well  as  under  the  decisions  of  the  upreme 
Court  of  this  state  and  of  our  sister  states,  only  legislative  acts 
as  distinsuished  froni  adsiini strati ve  acts  are  subject  to  the  initia- 
tive and  referendua.   Uowever,  as  1  have  already  held  that  the 
Board  by  itself  has  not  the  power  to  submit  the  measure,  it  is 
unnecessary  to  detenaine  this  point  at  this  time  and  no  conclusion 
is  reached  on  it. 

Very  truly  yours, 


OITY   ATTOTiNJlY. 


To  the   - 

Board  of  c^upervlsors. 
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^BJ^OT:  U»«  of  >omi   H«s«rT«  Fund. 

u«ar  sirs 2 

I  hftTe  your  request  for  an  opinion  reading  as  follows: 

"I  aa  directed  by  iiuperrlsor  HaTennar 
to  raCiUest  of  you  a  at  taasat  as  to  how 
the  Jssh  Wamrfe   Fund  saay  be  usad.   /ji 
early  reply  to  this  requeet  Is  desired.* 

OPINION} 

The  dash  l^eserre  Fund    is  created  by  the  provisions  of  rectlon 
80  of   the   Jhartar  and  is  niade  u     oi'  abailable   surpluses  which  rnay 
exist   at   the  close  of   the  year  in  the   several   funds,   exclusive  of 
Interest,   school  and  other  trust  funds,   to^^^etber  with   revenues  colledted 
aocruln«;  froH  any   souroe  during   the   year  in  excess  of  the  estimated 
revenue  from  such   souroe  as  shown  by   the   annual  budget  and  appropria- 
tion ordinance.     Guch  surplus  and  excess  revenues  are  transferred  to 
the  Jash  Heserva  Fund  by  the   Controller  until  the  fund   is  built  to  an 
anount  eQ.ual   to   ten  per  eent  of   the  current  or  the  last  preceding  tax 
levy,     nhen  the   fund  reaches  such  an  amount  no  further  transfers  shall 
be  made  to  it,  except  on  the  reco^fimendation  of   the     ayor  and  the  autho- 
rization of   the   ^oard  of  Jupervisors.     The  section  also  provides  that 
the  ia>aeyB  in  the  ^i^ash  Heserve  Fund  ^alX  be  used  only  as  provided  in 
Saction  61. 

The  last  mentioned  section  authorizes  the  Board  of  Supervisors 
to  gradually  build  up  said  iMnd  by  an  annual  tax  levy  for  the  purpose. 
Than  the   saotion  provides  that- 

"Sald  Fimd  shall  ba  used  exclusively 
(I)   for  the  paytaant  in  any  fiscal  year  of 
la^Uy  budgeted  axrenditures  for  &|toh  year 
la  anticipation  of  the   oolleotion, after  the 
close  of  suoh  fiscal  year  of  legally  collect- 
ible taxes  and  other  revenues  as  set  forth  in 
the   buaget  and  appropriation  ordinance  for 
such  year;    (8)   for  the  paying  of  that  portion 
of   the   authorized  expenses  of   the  Jity  and 
County  for  any  fiscal  year,   which  as  certified 
to  saia  board  by   the    Controller,   becomea  due 
and  payable  and  laust  be  paid  prior  tb  the 
receipt  of  tax  ;  ayaents  xor  suoh  fiscal  year."* 
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You  are  therefore  advised  that  Section  81  provides 
for,  and  limits  the  use  of  the  Gash  Reserve  Fund,  and 
that  any  moneys  now  %n   said  fund  or  which  may  thereafter  be 
transferred  thereto,  must  be  used  in  accordance  with  the 
provisions  of  said  section. 

Respectfully, 


City  Attorney, 


BOARD  OF  SUPERVISORS, 


al  t 
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Junel,    1^34. 


•SUBJKCT:      In  Re,  Vacations  for  3riployees 

of  the   Oitieens*   iSmergenoy    teiief 
Gomjaittee. 


Dear  ^ir: 

I  have  your  communication  asicing  if  certain  effioloyees 
of  your  department  are  entitled  to  their  annual  vacation,   I 
understand  the  facts  to  be  as  follows: 

That  sorae  of  the  employees  in  question  were,  prior 
to  Jeptsmber  1,  1^53,  employed  in  the  distribution  of  relief 
and  received  fro^  the  ..elief  Jomr-lttee  for  their  serlfioas  a 
sum  approxifiiating  4^0 »00   ner  month  and  were  allowed  additional 
00  pensatiori  in  the  way  of  supplies  which  were  beiiig  distribu- 
ted by  the  v::oinniittee.    dince  eptember,  under  the  direction 
of  the  Federal  elief  /dminiatrator ,  the  distribution  cf 
supplies  to  these  persons  was  discontinued  and  their  salaries 
were  increased  which  to  some  extent  cor  penaated  them  for  the 
loss  of  the  suppliss. 

That  another  group,  prior  to  Jept ember,  were  engaged 
in  the  distribution  of  relief  for  the  city  but  a  portion  of 
their  coipansation  was  paid  by  various  agencies  which  were 
assisting  in  the  distribution  of  relief  but  that  t  e  money  was 
furnished  by  the  city  to  these  agencies. 


OPIx-iXOtl. 


I  take  it  that  there  is  no  question  as  to  the  ordinary 
employee  of  your  departiaent  beiag  eatitled  to  his  or  her  annual 
vacation  in  ooafoncity  with  the  provision  of  the  Charter. 
Therefore,  X  make  no  co  ment  on  these  einployees. 

A.S  to  those  enployses  who,  prior  to  eptember  of  last 
year,  were  compensated  partly  in  cash  and  partly  by  supplies, 
1  am  of  the  opinion  that  they  were  employed  in  the  City  and 
County  service  and  therefore,  after  one  years  service,  are 
entitled  to  n   vacation.    It  is  a  matter  of  no  moment  how  the 
ooapensation  was  paid.    If  a  portion  of  it  was  paid  in  money 
and  a  portion  in  supplies  it  did  not  break  the  relationship 
of  «raployer  and  employee  which  existed  between  the  city  and 
such  persons  during  their  period  of  service.   You  are  therefore 
advised  that  such  persons  are  entitled  to  their  annual  vacation 
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In  conforTnity  with  the  provision  of  ;:;oction  151  of  the  Charter, 
and  that  their  compensation  for  the  vacation  period  should  be 
fixed  on  the  basis  of  their  present  salaries. 

I  also  believe  thnt  the  persons  who  served  the  city 
through  the  various  Sf^sncies  which  were  assisting  in  the  dis- 
tribution of  relief  are  entitled  to  their  vaoati ms.   They 
were  employed  in  the  City  and  County  service  and,  while  their 
entire  salary  may  not  have  been  paid  by  the  city,  the  city 
was  actually  furnishing  all  of  the  aoB«y  which  did  pay  them. 
They  were,  in  jreality,  employees  of  the  city, serving  the  city 
through  the  several  agencies  xinder  which  they  v/orkied. 

On  May  11,  1932,  I  had  occasion  to  give  oor si deration 
to  a  niatter  which  has  a  bearing  on  the  subject  matter  of  this 
inquiry.   The  facts  were  as  follows: 

For  soTne  months  prior  to  the  first  of  January,  1931, 
two  employees  rendered  service  at  the  Coean  View  Playground 
which  was  under  the  direction  of  the  i.eoreation  Jom mission. 
These  employees  were  paid  for  their  services  out  of  relief 
funds  which  were  being  distributed  at  that  tlKS.   This  don- 
dition  continued  until  February  of  1931.   Upon  the  new  Charter 
becoming  effective  the  question  arose  as  to  whether  these  per- 
sons had  been  in  the  employ  of  the  :^ecreation  Comti'.isslGa  for 
a  year  prior  to  tn©  effective  date  of  the  Charter. 

On  the  facts  as  stated  1  advised  the  j^ecreation 
Commission  that  they  were  employees  of  the  x'layground  Coranission 
irrespective  as  to  whether  their  salaries  were  paid  from  re- 
creation funds  or  from  funds  belonging  to  the  City  end  bounty. 
I  think  tie  facts  in  the  instant  case  are  similar  to  these  Just 
mentioned  and  therefore  you  are  advised  that  those  persons  who 
were  actually  serving  the  city  for  one  year,  although  during  a 
part  of  that  time  their  services  may  have  been  rendered  to  the 
city  through  same  otxter  ajrency,  are  entitled  to  their  annual 
vacation  provided  they  have  had  the  on.«   years  service  required 
by  Section  151  of  the  Charter. 

Very  truly  yours. 


CITY  ATTORKciY. 


To  the  - 

Director  of  belief. 

Copy  to  - 

Civil    Service  ComTlsslon. 
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June  9,  1934. 


SUBJECT:   In  Re,  Veto  Power  over  Annual 
Appropriation  Ordinance. 


Dear  Sir: 

I  have  your  request  that  I  advise  you  «s  to  your 
power  to  veto  the  annual  appropriation  ordinance  passed  by 
the  Board  of  'Jupervisors  for  the  current  year  atid  TRftiich  is 
now  in  your  hands  awaiting  your  approval  or  disapproval.   You 
direct  my  attention  specifically  to  two  points:  First,  as  to 
your  right  to  veto  an  item  of  :$75,000,00  which  is  inserted  in 
the  Budget  as  an  estimated  revenue  which  will  arise  from 
vacated  positions;  and  second,  to  the  provision  in  the  «• din- 
anoe  which  reads  as  follows: 

"In  the  event  of  a  vacancy  occurrin,^;  in  a  per- 
manent position  herein  enunorated  or  established,  the 
Controller  shall  be  not  if led  of  such  vacancy  by  the 
appointing  officer  and  the  Controller  shall  im-red lately 
reserve  the  related  unexpended  compensation  from  the 
xinencujtab  red  balance  f  funds  appropriated  for  such 
employment  to  the  credit  of  Appropriation  No.  100.900.00 
and  no  appointment  to  such  vacancy  shall  be  rjade  \intil 
the  necessary  funds  are  reappropriated  by  the  Board  of 
Supervisors  in  accordance  with  the  provisions  of  Section 
80  of  the  Charter.   Provided,  however,   should  the 
position  made  vacant  be  one  which  in  the  opinion  of  the 
Controller  is  necessary  for  the  uninterrupted  and  proper 
functioning  of  the  department  in  which  said  vacancy  has 
occurred,  the  head  of  said  department  may  fill  said 
position  in  accordance  with  the  provisions  of  the  Charter 
with  a  temporary  aopolitee,  v?hlch  appointment  shall  con- 
tinue until  the  necessity  therefor  is  deten^iined  by   the 
Board  of  Supervisors,  but  in  no  event  longer  than  forty 
(40)  days." 


OPINION. 


The  Annual  Appropriation  Ordinance,  according  to  the 
provisions  of  Section  72  of  the  Charter,  should  be  prepared  by 
the  Gon -roller  and  submitted  by  the  > ayor  when  the  latter  official 
submits  his  Annual  Budget  Estimate.   The  appropriation  ordinance 
is  merelj^  the  vdiicle  which  authorizes  the  expenditures  provided 
for  in  the  budget. 
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If  the  3oard  of  Supervisors  makes  any  change  in  the 
budget  estimate  as  submitted  by  the  'ayor  the  appropriation 
ordinance  must,  of  course,  be  changed  accordingly.   After  the 
appropriation  ordinance  is  finally  passed  by  the  Board  of  Super- 
visors, the  Llayor  may  veto,  in  whole  or  in  part,  any  item  in 
such  ordinance  except  those  for  bond  interest  and  redemption 
and  other  fixed  charges. 

.Vhen  the  ordinance  becornss  final  -  that  is,  when  it 
is  approved  by  the  J.layor,  or  after  his  disapproval  ,Mii  en  the 
saiae  has  been  acted  upon  by  the  Board,  or  after  the  expiration 
of  the  time  within  which  the  :.ayor  may  act  upon  the  ordinance  - 
the  several  amounts  of  expenditure  es  contained  in  the  ordiaance 
be core  appropriated  for  the  ensuing  fiscal  year  and  for  the 
several  departrrients,  bureaus,  offices,  utilities,  boards  or 
comialssions  and  for  the  purposes  specified* 

There  is  no  question  but  that,  under  the  authority  of 
Section  72  of  the  Charter,  it  is  within  your  power  to  veto  the 
item  of  ^75,000,00  above  mentijnad.    If  your  veto  is  sustained, 
the  remainder  of  the  appropriation  ordinance  rer.ains  unchanged; 
if  your  veto  is  not  sustained  then  the  ordinance  stands  as 
passed  by  the  Board  of  .Supervisors. 

If  the  provision  in  the  ordinance  relative  to  the 
filling  of  vacancies,  wliich  provision  is  hereinabove  quoted,  is 
unsatisfactory  to  you  the  only  way  that  you  can  eliminate  this 
particular  provision  is  by  the  exercise  of  your  vetoing  power 
against  the  enactment  of  the  ordinance.    If  you  should  veto 
the  whole  ordinance  and  your  veto  should  be  sustained,  then 
there  is  no  appropriation  ordinance  and  it  would  be  inounbent 
upon  the  Board  to  adopt  a  new  ordinance.   This  would  necessitate 
the  introduction  of  the  ordinance  anew,  the  first  reading,  then 
at  least  one  new  publication,  and  then  the  final  passage. 

The  Charter  is  somewhat  uncertain  as  to  when  the 
appropriati85^9S^°Se  finally  passed.   The  only  provision  that 
•i-  can  find  on  the  subject  is  contained  in  oection  72  and  provides 
th-tt  if  you  exercise  your  veto  power  on  the  ordinance  the  Board 
must  act  on  the  veto  not  later  than  the  20th  of  June.   Therefore, 
if  you  exercise  your  veto  against  the  whole  ordinance  and  that 
veto  is  not  acted  upon  until  t.>e     20th  of  June,  there  might  be 
some  difficulty  in  passing  a  new  ordinance  before  the  end  of  the 
fiscal  year  and  certainly  the  appropriation  ordinance  should  be 
effective  by  the  first  day  of  July. 

However,  notwithstanding  any  ob.-'ections  liiich  you  may 
have  to  the  provision  in  the  ordinance  regarding  the  JTilling  of 
vacancies,  I  do  not  believe  that  it  is  necessary  to  v eto  the 
Qtrdinance  because  it  contains  that  provision.    I  am  of  the 
opinion  that  the  provision  is  a  nullity  and  takes  nothing  from 
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or  adds  nothing  to  the  ordi  lance.   The  purpose  of  the  appropria- 
tion ordinance  is,  as  I  huve  already  said,  to  make  the  annual 
appropriations  for  the  ensuing  year  and  when  the  Board  of  Super- 
visors makes  an  appropriation  for  a  partic  lar  purpose,  that" 
appropriation  is  made  aiid  has  gone  beyond  the  control  of  the 
Board  dnd  the  Board  cannot,  by  any  string  on  the  appropriation, 
have  any  further  control  over  it. 

It  is  the  duty  of  the  Board  of  Supervisors,  in  passing 
upon  the  annual  budget  estimate,  to  ascertain  and  determine  what 
positioiis  are  necessary  in  the  several  depart' .ents.   If  it  finds 
any  i  eluded  in  the  budget  estimate  which,  in  its  opinion,  are 
unnecessary,  it  has  the  privilege  of  eliminating  such  positions. 
If,  in  the  opinion  of  the  Board,  a  position  is  not  necessary  for 
the  full  year  the  appropriation  can  be  curtailed  so  as  to  provide 
for  that  position  for  only  such  portion  of  the  year  as  the  Board, 
in  its  Judgment,  believes  will  be  necessary  for  the  proper  conduct 
of  the  department  ct  ncerned  but  when  an  appropriation  is  made  to 
cover  a  position  for  a  year  that  appropriation  has  gone  beyond 
the  control  of  the  Board.    If  a  vacancy  occurs  in  a  position  and 
it  is  not  filled,  then  a  surplus  may  exist  in  the  appropriation 
to  be  dealt  with  in  accordance  with  Sections  77,  79  and  80  of  the 
Charter.   It  is  not  for  the  oonrd  of  Supervisors  or  for  any 
official  other  than  the  head  of  the  department  c  ncerned  to  say 
whether  such  position  shall  be  filled  so  long  as  an  appropriation 
has  been  made  to  the  department  concerned  to  cover  the  compensa- 
tion attached  to  the  position. 

If  any  official  would  have  any  control  over  the  expen- 
diture of  the  appropriation  for  a  particular  position,  it  would 
be  t.'ie  Coiitroller  but  then  only  in  so  far  as  he  might  be  compelled 
to  reduce  appropriations  in  order  to  meet  a  deficiency  in  revenue. 

Section  22  of  the  Ghaxter  seems  to  have  a  direct  bearing 
on  the  particular  provision  of  the  ordinance  which  you  have  men- 
tioned.  The  pertinent  portion  of  this  section  is  as  follows: 

"neither  the  board  of  supervisors,  nor  its 
com  ittees,  nor  any  of  its  mem/oers  shall  dictate, 
suggest  or  interfore  with  appointment 3,  promotions, 
compensations,  disciplinary  actions,  contracts,  re- 
quisitions for  purciiases  or  other  administrative 
recoranendations  or  actions  of  the  chief  administrative 
officer,  or  of  department  heads  unrter  the  chief  admin- 
istrative officer,  or  under  the  respective  boards  and 
cornr'iissions." 

It  appears  to  me  that  the  provision  contained  in  the 
last  tv/o  lines  of  the  above  quoted  portion  of  the  ordinance  under 
consideration  -  that  is,  "which  appointment  ahall  continue  until 
the  necessity  therefor  is  determined  by  the  Board  of  Supervisors"  - 
wo\ild  be  a  direct  interference  with  appointments,  pro;:otio'is  and 
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administrative  recommendations  and  comes  within  the  things 
prohibited  by  the   section.   Under  these  conditions,  I  believe 
that  the  aba' e  quoted  portion  of  the  ordinance  is  void  but  as 
it  can  be  entirely  separated  from  the  remainder  of  the  ordinance 
its  inclusion  will  have  no  effect  upon  the  several  appropria- 
tions as  set  forth  therein,  and  that,  if  you  should  approve  the 
ordinance  subject  only  to  the  exercise  of  your  veto  upon  the 
$75,000,00  item  mentioned, the  objectionable  provision  will 
neverthelc3S3  renain  ineffective  by  reason  of  its  invalidity. 

Respectfully, 


;ity  Attorney. 


To  - 

The  i.layor, 


I  i. 
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June  14,   1934. 

SXTSJISCT:      Personal  Property  Tax  Szeiaption. 
DMtr  Sir: 


foliar  St 


I  em  in  receipt  of  your  request  for  an  opinion  as 


\ 


"Your  attention  is  directed  to  Jectlon  lOg  of 
Article  13,  of  the  Joust i tut ion  of  the  -tate  of 
California,  which  reads  as  follows: 

*The  persf.nal  property  of  every  householder 
to  the  amount  d    ^fIOO.'-'O,  the  crtiolas  to  be  sel- 
ected by  such  householder,  shall  be  exeropt  frooi 
taxation.* 

Presupposing  a  case  where  a  person  owning  no  per- 
sonal property  subject  to  taxation  except  a  motor 
Tehiole,  would  the  Assessor  be  psrmitted  to  extend 
the  ;J10C.OO  exemption  provided  for  in  the  above 
quoted  section,  against  the  motor  vehicle?'* 


OPINICK. 


It  is  ay  opinion  that  the  person  would  be  entitled 
to  the  exemption.  ~ 

rjvery  kind  of  property  that  is  not  real  is  personal. 
See  Section  663  of  the  Civil  Code,   (leal  or  immovable  property 
consists  of:  1,  Land;  2.  That  which  is  affixed  to  land;  3.  That 
which  is  incidental  car  appurtenant  to  land;  4.  That  which  is 
immovable  by  law.  oectlon  658,  Civil  c:ode.) 

Some  definitions  of  a  "householdar"  are  as  follows: 

A  "householder"  is  defined  as  the  master  or  chief 

of  a  fainily;   one  who  keeps  house  with  his  fauily;  a  person 

having  or  providing  for  a  household.    (Bouvier's  Law  ilctlon- 
ary,  p.  146H.) 

"ilo  iseholder  or  head  cf  a  far.i.ly"   as  used  in  the 
Constitution,  where  a  ho^itestead  exeiapted  fro«i  taxation  is 
allowed  a  householder  or  head  of  a  far.ily,  ineans  "a  householder 
who  is  a  citizen  of  the  state".  -  Lindsay  vs.  i^urphy .  76  Va. 
426,  429. 


il^i-oi'?    ^ii- 


-2- 


Tha  word  "householder"  as  used   in  the  exemption 
statute  means  the  head   of,    or  person  who  has   charge  of,    the 
tamilf,   and  does  not  apply  to  subordinate  members  or  intimates 
of  the  household. 

3owne  tb.    „ it t .    (K.Y. )    19     end.   475; 
r-roicav;  vs.    wgle .    48  K'.ii,   394, 

"Householder"  is  defined  by  Funk  fl  ..afjnnlls  iTew 
Standard  Dictionary  as  a  oers^  n  «;.o  occupies  a  house,  the 
head  of  a   family  who   opoteots   find  cares   for   its  mejribers. 

"Householder'    is  defined  in  30  Cal.Jur.,   page  474, 
to   be   "a  master  of  a   family;      a   per-^in  who  iias  charge   of,    and 
provides  for,   a   faraily  or  household,   one  v?ho  ocoupjb  s     a  house 
with  his  family,   tha  occupier  of  a  h.  use,   the  head  cf  a 
household. 

The  owner  of  a  motor  vehicle,   if  a  householder  as 
defined,   would  be  entitled  under  the   constitutional  provision 
to   claim  the   JIOO.OO  exemption. 

iiespeet fully  submitted. 


City  attorney. 


To  - 

The   Assessor. 
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Juno  13,    1934. 


3U3J"SCT:      In  Re,    ^stabllshmeat  of  Bureau 
of  .iocounting  end  Appointment 
of  Head  thereof  and  effoct   of 
Appointment  on  Civil   lervioe 
ifiraployees  of  rublio  Utilities 
Comiaission, 

Dear    ^irs: 

You  haTe  subitiitted  to  me  the  following  resolution  of  your 
CmBBBisslon: 

"Resolution  Ho, 

"  A3,  This  JCMBB'lssion  deems  it  advisable  to  create 
a  Buroiau  of  Accounting  for  the  purpose  of  coordinating  the 
accounting  activities  of  all  of  the  public  utilities  under 
its  Jurisdiction, 

I  "KO'^',  TKkiRSFORiS,  Bg  IT  RK^SOLVifiD,  That  pursuant  to  the 

f       authority  of  3ection8  122  and  124  of  the  Charter  there  is 
'        hereby  credited  a  bureau  of  >icoounti  -g,  the  duties  of  which 

shall  be  to  supervise  and  direct  and  be  responsible  for 
b       the  eooounting  activities  of  the  3an  Francisco  uater  Depart- 
"       ment;   the  .vunioipal  railway;  the  Hetoh  Hetchy  Power 
Departmeat;  tne  lietch  Hetohy  »iat«r  ciupply^   the  San 
Francisco  Airport;   the  c^treet  and  .ubllo  tJuilding  Lighting 
and  i^ower  Departt.»ent ;  all  construction  projects;   and  the 
general  office  of  the  .  ublic  utilities  Coimaission;   and 

"BE  IT  fURTHER  HS-OLVSD,  T^iat  John  J.  aharon.  Auditor 
of  the  Gan  Francisco  .ater  Department,  be,  and  he  ]iereby 
is  appointed  as  Jireotor  of  3uch  Bureau  of  Accounting  to 
perform  the  duties  of  such  position  in  addition  to  his 
duties  as  Auditor  of  said  ater  Departaent  and  as  Assistant 
Secretary  of  tke  Comiaissioa;  and 

"fle  it  Further  i.esolved,  That  thftre  shall  be  no 
increase  of  salary  paid  to  the  :'ireotor  of  tl  e  Bureau  of 
Accounting  beyond  that  paid  to  him  as  Auditor  of  the 
Water  Department; 

"BE  It  Further  aesolved,  That  there  shall  be  no 
additional  employments  of  er^nnel  over  those  ncm   provided 
la  any  of  the  aforesaid  utilities  to  perform  the  duties 
required  in  said  jureau  of  Accounting," 

You  ask  as  to  your  right  to  establish  the  Bureau  of  Account- 
ing and  what  effect  its  establishment  will  have  upon  the  Jivil  . ervice 
employees  of  your  department  who  are  doing  accounting  work  therein. 
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OPINION. 

Section  122  of  the  Cliartor  deals  with  utility  departir^ents 
and  bureaus.   The  snctiori  deaignatos  certain  departnents  which  must 
be  maintained  by  your  ::oiaaiiaalon,  and  then  provides  that,  in  addi- 
tion to  the  departments  jneutloued  "the  ccTnmission  laay  create  a 
bureau  of  engineering  and  such  o tuer  bureaus  as  it  may  deem  necess- 
ary for  the  handling  of  natters  that  do  not  pertain  exclusively  to 
any  one  utility  or  department". 

Undoubtedly  it  is  the  duty  of  the  Comnisaion  to  suyervise 
the  accoijnta  of  each  utility  under  its  Jurisdiction,  and  as  there 
are  many  expenses  cf  the  ^oiruaission  wMch  must,  of  necessity,  be 
dletributed  asong  the  verlous  utilities,  I  am  of  the  opinion  that  a 
Bureau  of  Accounting  is  a  bureau  which  would  handle  "natters  which 
do  not  pertain  exclusively  to  any  one  utility  or  departsient'*,  and 
therefore  the  Coismissioa  has  the  right  to  create  end  maintain  such 
a  bureau. 

Pursuant  to  "".ection  124,  the  lUine^er  of  Utilities,  sub- 
ject to  the  approval  of  the  Cominicsion,  shall  appoint  or  remove 
the  heads  of  departrents  and  bureaus,  exclusive  of  the  31vil  .er- 
vice  provision  of  the  Charter;   in  other  words,  the  heed  of  a 
department  or  bureau  is  a  uoa-oivil  service  eiiiployeo. 

This  brings  us  to   the  ciuestlon  as  to  what  will  bo  the 
affect  of  the  creation  of  a  Bureau  of  iVocouatlnt;  on  other  civil 
service  enployees  of  the  city.   The  answer  must  be  that  it  will 
have  no  effect  on  such  employees,  except  that  it  is  possible  and 
even  probable,  that  certain  omplo.ces  in  the  eoco  nting  divir.lcn 
of  the  saveral  utilities,  instead  of  bolug  reapuasible  to  the  i.anager 
of  e  particular  utility,  nay  bo  nade  responsible  to  the  head  of  the 
Bureau  of  Accounting,  transfer  to  the  new  bureau  to  be  made  with  the 
approval  of  the  :i.nnager  of  Utilities  and  the  consent  of  the  .>lvil 
s«rvice  Commission. 

The  head  cf  the  new  bureau  will  perforir'  such  duties  as 
inay  be  incident  to  the  work  which  it  will  enbraoe  but  es  long  as 
existing  work  which  now  cornes  within  the  claa£^ifi cation  of  civil 
service  employees  c  ntlnues,  the  head  of  the  bureau  of  .ocounting 
will  not  be  permitted  to  displace  those  employees  in  their  work. 

The  only  other  question  to  determine  is  -  .o'ild  Mr.  Sharon, 
who  now  ooouplos  the  position  of  A.uditor  of  the  3an  i?ranoisoo   ater 
Dapartmentfbe  placed  in  oharge  of  all  of  the  accounting  of  the 
CODsaisslon  without  creating  the  nevr  Bureau.    I  can  ^live  you  no 
assurance  that  he  would.    If  the  ;iureau  is  not  created,  and  you 
created  a  new  position,  the  incumbent  of  whieh  would  have  supervision 
over  all  of  the  accounting  of  the  '0;muis3ion,  the  new  position  woiild 
be  subject  to  civil  service  and  could  be  filled  either  from  some 
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•xisting  list  which  is  malntaified  by  the  Jivil  3orYioe  Jonmlsalcm, 
or  by  the  holdiiig  of  a  new  examination,  by  the  Jivil  Service  Corrm- 
ission,  for  the  position.  In  either  case  the  Jivil  iervioe  Jorran- 
iasion  and  not  your  Cominission  would  select  the  person  to  fill  the 
position. 

This  brings  us  to  the  proposition  a 3  to  whether  Mr.Sheron, 
in  his  capacity  of  .uditor  of  the  an  .^ajioiaco  7ater  Jepartment, 
could  not  be  given  additional  duties  of  sppervislng  the  accounts  of 
the  wom^nlssion.   The  answer  must  be  no.   i^r.  heron  holder;  his 
wlvll  service  standing  by  reason  of  his  having  been  blanketed  into 
the  service  of  the  city  because  he  was  an  ertployee  of  the  Operative 
Departiaent  of  the  ipring  Valley  .ater  Jonpaay  at  the  time  the  city 
aoquirecl  the  properties  of  thtit  Company.   The  Charter  provision 
which  blanketed  him  into  service  vae  as  follows: 

"Persons  employed  in  the  operatiojg  service  of  any 
public  utility  heretofore  or  hereafter  aocjulred  by  the 
Jity  end  County,  and  not  exempted  oy   this  article  from 
its  provisions,  who  have  bean  so  einployed  in  their  res- 
pect iv«  positions  or  assi^^n^ieats,  wherever  located,  for 
not  le.^s  thatt  one  year  prior  to  such  ecquisitloa,  shall 
continue  in  their  posit ic.is  or  employments,  and  shall 
be  entitled  to  the  benefits  of  this  article;  arid  t\ll 
vacancies  thereafter  oocurrin?-  in  such  positions  and 
euvployments  shell  De  lillod  in  accordance  with  the  pro- 
visions of  Article  i.111  of  this  Charter."  (subdivision  B, 
section  11,  Article  JCIII,  of  the  old  Charter.) 

I  have  haretoxore  ruled  that,  under  the  perticuiar  pro- 
vision of  the  Charter  0   "i,  a  person  was  blanketed  in  only  to  the 
position  which  he  was  o   . .  ing  With  the  utility  e.ad   has  t  le  right 
to  perform  only  the  duties  of  thr^t  position.   The  right  to  any 
other  position,  can  be  acquired  only  by  axeninatlon.   It  is  perfect- 
ly clear  thnt  the  duties  of  one  who  would  supervise  all  of  the 
accounts  of  the  Utilities  Joinnissicn  are  quite  different  from  the 
duties  of  merely  auditing  the  accounts  of  a  particular  utility. 
Giving  L^ .  .iheron  the  former  duties  would  be  takint^  him  out  of  the 
classificati  n  into  which  he  had  bean  blanketed  by  re&son  of  his 
. spring  Valley  service,  and,  In  other  words,  would  be  putting  him 
into  e  new  position  which  would  not  be  permitted  under  the  rules  of 
the  Civil  Service  Coisialssion. 

Respectfully  suomitted, 


City  ttorney. 
To  the  - 
Public  Utiliti«:)s  Conmisslon. 


}  .  m 
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June  20,  1934. 


SUBJECT:  In  Re,  Public  Defender  - 

Time  and  Method  of  Election. 


Dear  Sir: 

I  have  your  communloation  reading  as  follows: 

"will  you  kindly  advise  me  as  to  the  procedure  in  the 
following  matter? 

"The  Charter  of  San  Francisco,  Section  5,  provides 
that  at  th^T  general  election  in  1934,  and  every  fourth 
year  thereafter,  there  shall  be  elected  a  Public  Defender. 

"The  question  arises  as  to  the  method  of  nomination 
of  candidates  for  such  office.    Chapter  245  of  the  statutes 
of  1921  provides  for  creation  of  office  of  i\iblic  Defender 
but  a  proviso  therein  would  seem  to  preclude  applying  of 
tie  State  Primary  Law  to  such  nominations  while  Section 
175  of  the  Charter  of  San  Francisco  provides  a  method 
of  nomination  for  General  Municipal  Ilections  but  not 
for  General  Elections  and  as  the  charter  already  provides 
the  election  at  which  the  Public  Defender  shall  be  elected, 
it  would  appear  as  though  the  lioard  of  Supervisors  could 
not  call  a  Special  Election  for  such  purpose, 

"Also,  were  the  state  Primary  Law  to  be  applied  as 
the  method  of  noraination  how  may  the  election  to  such 
office  be  consummated  at  the  Primary  election  in  conformity 
t  with  Article  II,  Sec.  2-3/4  of  the  itate  Constitution  when 

the  Charter  provides  for  the  election  at  the  General  elec- 
tion?" 

OPINION. 


The  1921  Legislature  provided  for  the  creation  of  the 
office  of  Public  Defender,  providing  that  in  those  counties  in  which 
this  official  should  be  elected,  his  election  should  take  place  at 
the  general  election  held  in  November  of  1922,  and  that  he  should 
hold  office  for  a  period  of  four  years.   The  Act  further  provided 
that  the  provisions  relating  to  the  time  of  electing  a  Public  Defender 
should  not  apply  to  counties  that  may  adopt  charters  in  which  pro- 
vision is  made  for  a  Public  Defender. 

It  is  not  necessary  to  decide  whether  the  provision  in 
the  /Vet  exempting  chartered  counties  from  the  provisions  of  the 
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general  law  applies  to  3an  Franolaco  for  the  reason  that  "jection 
6i   of  rticle  aI  of  the  Jonstitution  provides: 

"It  shall  be  oonpetent  in  any  charter  framed  in 
accordance  with  the  provisions  of  this  section,  or  section 
eight  of  this  article,  for  any  city  or  consolidated  city 
and  county,  and  plenary  authority  la  hereby  granted, 
subject  only  to  the  restrictions  of  this  article  to  pro- 
vide therein  or  by  amendment  thereto,  the  manner  in  vshich, 
the  method  by  which,  the  times  at  which,  and  the  terms 
for  which  the  several  county  and  municipal  officers  and 
employees  whose  conpensation  is  paid  by  such  city  or  city 
and  county,  ♦  ♦  *  ♦  shall  be  elected  or  appointed  ***,»« 

San  Francisco,  In  Its  Charter  which  became  effective  on 
January  8th,  1932,  provides: 

"*  *  *  at  the  General  election  in  1934  and  every 
fourth  year  thereafter  there  shall  be  elected  a  Public 
Defender,  in  each  case  for  a  term  of  four  years." 

The  Primary  Election  Is  not  a  General  Election. 

S«e  BIGSLOB  vs.  BOaitD  oF  3UP5RVI30HS  OF  SONOMA  COUNTY. 
Tb  Gal.^>.pp.  715; 
CriT  CQUI^'CiL  F  SAN  JOa  a  vs.  GOODA'IN.  196  Gal.  274. 

Furthermcre,  oection  2  of  the  Primary  Law  f  1913  provides 
that  the  Act  shall  not  apply  to  the  nomination  of  officers  of  muni- 
cipalities, counties  or  cities  and  counties  whose  charters  provide 
a  system  for  nominating  candidates  for  such  offices. 

In  SOCIALIST  .-AnTY  VS.  UHL,  155  Gal.  776,  It  was  held 
that  t  -is  provision  In  the  Primary  Law  did  not  invalidate  it  by 
making  It  special  or  local,  saying: 

"There  are  various  municipalities  in  this  state 
having  charters  which  provide  for  the  nomination  of 
municipal  officers  by  methods  distinct  from  each  other 
and  different  from  the  mode  laid  down  under  the  primary 
law  ^  *  ♦  *, 

"It  is  obvious  from  its  terms  that  the  law  which 
the  legislature  was  called  upon  to  enact  was  a  law  apply- 
ing to  general  elections;   elections  that  were  co  iducted 
on  party  lir^s,  and  that  the  legislature  was  not  required 
to  pass  a  law  applying  to  municipalities  which  might  or 
might  not  happen  to  be  conducted  on  such  lines,  and  whose 
candidates  might  and  generally  do  represent  purely  muni- 
cipal policies  or  local  issues," 
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The  only  General  i::ilection  to  be  held  in  1934  is 
the  election  to  be  held  during  the  month  of  November  and  it 
is  therefore  quite  evident  that  the  time  for  the  election  of 
the  Public  Defender  is  at  the  General  Election  to  be  held  at 
that  time.   This  being  the  case,  and  relying  upon  the  Con- 
stitutional provision  which  ^ives  the  Charter  the  right  to 
provide  "the  manner  in  which,  the  method  by  which,  and  the 
time  at  which"  the  several  county  and  municipal  officers  shall 
be  elected,  we  are  relegated  to  the  Charter  provisions  to 
determine  the  method  by  which  the  Public  Defender  shall  be 
elected. 

As  I  have  already  indicated,  he  must  be  elected  at 
the  November  election  in  1934.   There  is  no  provision  in  the 
Charter  requiring  any  candidate  for  a  municipal  or  county 
office  to  submit  his  candidacy  at  the  Primary  Election.   As 
a  matter  of  fact,  during  the  years  that  all  the  municipal  cr 
county  officers  are  elected,  with  the  exception  of  the  Public 
Defender,  no  primary  election  is  held. 

Section  175  provides  fcr  the  method  whereby  candidates 
for  the  several  municipal  and  county  officers  shall  be  elected. 
In  brief,  the  candidate,  not  more  than  fifty  days  bof  cr  e  ths 
municipal  election  In  November,  shall  file  with  the  Registrar 
a  declaration  of  his  candidacy  in  the  form  prescribed  bj'-  the 
Registrar  for  all  candidates.   After  said  declaration  shall 
have  been  signed  and  certified  by  the  'Jegistrar  and  not  less 
than  thirty-five  days  before  said  election  in  iJovember,  not 
less  than  ten  ncr  more  than  twenty  sponsors  fcr  the  candidate 
shall  certify,  under  oath,  to  the  qualifications  of  said  can- 
didate,   /i/hen  these  formalities  have  been  co  .plied  with  tlr/t 
candidate  is  entitled  to  have  his  name  appear  upon  the  ballet 
at  the  succeeding  election  provided,  of  course,  the  office  is 
one  which  is  to  be  filled  at  that  election. 

True,  the  election  to  be  held  in  November,  1934,  is 
not  a  gen- ral  municipal  election  but  it  is  the  election  at  viSiich 
a  Public  Defender  must  be  elected.    It  is  quite  evident  that  the 
charter  framers  had  this  point  in  mind  for  I  find,  in  Section  174, 
a  provision  providing  when  special  municipal  elections  shall  be 
called  by  the  Registrar  and  wJ-.en  they  may  be  called  by  the 
Supervisors.   The  pertinent  portion  of  the  provision  reads  as 
follows : 

"*  *  *and  (special  municipal  elections)  may  be 
called  by  the  su~ervisors  for  bond  issues,  declarations 
of  policies,  or  for  voting  on  candidates  for  city  und 
county  offices  not  sub.ject  to  election  at  general  muni- 
cipal elections." 

It  would  therefore  appear  to  me  that  the  Jharter, 
having  provided  for  the  election  of  the    Public  Defender 
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at  the  General  Election  to  be  held  in  iN'ovember,  1934,  and  having 
made  no  provision  for  the  qualification  of  any  candidates  for 
that  office  at  the  primary  election,  such  candidates  are  subject 
to  the  general  Charter  provisions  relative  to  the  election  of 
all  other  municipal  and  county  officers.   That  is,  they  must 
file  their  deolarations  of  candidacy  nor  more  than  fifty  days 
before  the  election  and  ther -rafter, and  not  less  than  thirty-five 
days  before  said  election,  said  candidates  must  be  vouched  for 
by  the  requisite  number  of  sponsors. 

It  would  further  appear  that  the  provision  contained 
in  Section  174  whrch  states  that  special  municipal  electi  :  ns 
may  be  called  by  the  Supervisors  for  the  purpose  of  voting  on 
candidates  for  city  and  county  offices  not  sub.ject  to  election 
at  gexioral  nunioi  al  elections,  is  mandatory  rather  than  per- 
missive for  the  Courts  have  more  than  once  held  that  "may" 
must  be  citis trued  as  "must"  or  "shall"  where  the  public  is 
interested  and  the  public  or  third  persons  have  a  claim 
de  Jure  to  have  the  power  exercised.   (See  KSi,i3L.a  vs.  liOPHiilLL. 
128  Cal.  444.) 

This  being  the  case  it  appears  to  me  that  candidates 
for  the  office  of  Public  Defender  should  not  be  voted  on  at 
the  primary  election  but  that  their  declarations  of  candidacy 
should  be  received  before  the  general  elooti.  on  to  be  held  in 
November  and  that  thereupon  the  Board  of  oupervisors  should 
call  a  special  municipal  election  at  which  the  candidates  should 
be  voted  for,  this  election  to  be  consolidated  with  the  general 
election  in  accordance  with  the  provisions  of  the  :;tate  Law. 

You  are  advised  accordingly. 

Ixespectfully  subnitted. 


CITY  ATTORriEY. 


To  the  - 

Registrar  of  Voters. 
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June  23,   1934, 


SUBJECT:      A  VICE   PRIHCIP/J.  IX)KS 
HOT  ORDINAIULY  BEG  UIE 
A  PRINCIPAL  UPON  'j?H.. 
DEATH  OP  7iIS  PHIITCIPAL 
STPLOYEIJ  IH  A  GPaCIPIC 
SCHOOL. 


Gentlemen: 


I 


This  office  is  In  receipt  of  yoiir  request  for 
an  opinion  as  follows: 


REQUl-JST, 

"The  Principal  of  Daniel  V.'obater  Junior 
High  School  died  the  early  part  of  this  month. 
The  ik>ard  of  Education  has  not  yet  appointed 
a  principal  of  said  school*  We  are  desirous 
of  knowing  whether  or  not  the  Incumbent  vice 
principal  of  said  school  has  any  valid  claim 
to  the  xjrincipalship  for  th ;  remainder  of 
this  term. 

"iVe  are   also  deslroiis  of  knowing  what 
action.  If  any,  is  required  by  the  board  of 
Kducation  in  order  to  prevent  said  vice 
principal  from  acqviiring  rights  as  a  prin- 
cipal in  said  school.** 


OPINION . 

Section  5,410  of   the  School  Code  provides  that 
sliall  be  the  duty  of  a  Hoard  of  Education  to  employ  a  prin- 
cipal for  each  school  under  its  control.   Thus  no  school  can 
be  without  a  principal  for  an  indefinU:^  period  of  time. 

This  does  not  meajn,  however,  that  upon  the 
death  of  a  principal  the  vice  principal  of  the  school  im- 
mediately attains  the  status  of  a  principal.  A  reasonable 


#2 


period  of  time  oiay  elapse  before  such  vice  principal  xinder 
the  Charter  begins  to  attain  a  probationary  status, 

I  believe  that  a  reasonable  period  of  time 
would  be  such  time  as  would  be  reasonably  necessary  for 
th ;  Board  of  Education  to  consider  prospective  ca:idldates 
for  the  position,  llierefore,  there  may  be  a  vstriation 
in  each  case*   In  the  instant  case,  on  accoimt  of  the 
death  of  tiie  principal  In  the  early  part  of  June  aaid   the 
closing  of  the  school  shortly  thereafter,  the  vice  prin- 
cipal (ild  not  change  his  status* 

No   positive   action  Is  necessary  on  the 
part  of  the  Board  oi  xiducatlon  to  prevent  the  vice  prin- 
cipal from  acquiring  tenure  rifrhts.   )f  cotorso,  it  will 
be  necessary  that  a  new  principal  be  a  pointed  before  the 
conunenceraent  of  the  fall  school  term. 


Respectfully, 


flifY  a^^6ri^e^. 


To. 

Boax^  of  Education. 
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June  23,  1934 


SUBJiiCT:   ..ater  Department  must  pay  for 
Hemoval  of  Mains. 


Dear  ;:>ir: 

The  City  contemplates  the  moving  of  a  sewer  at  44th 
Avenue  and  Sloat  Boulevjird  to  provide  for  the  widening  and  im- 
proving of  the  said  boulevard.  In  the  avenue  and  boulevard 
Indicated  the  .vater  Department  maintains  a  20-inch  main,  and  in 
order  to  construct  the  sewer  it  is  necessary  that  the  water  main 
crossing  Sloat  Boulevard  at  44th  revenue  be  lowered.   The  Water 
Department  does  not  object  to  the  lowering  of  the  main  in 
question  but  has  requested  an  opinion  as  to  whether  the  cost  of 
lowering  the  main  should  be  charged  to  the  City  as  such  or  to  the 
Water  Department. 

OPINION 


As  you  are  aware,  the  'Veter  Department  has  succeeded 
to  the  properties  of  the  Spring  Valley  v.'ater  Company,  which 
concern  was  a  public  utility  distributing  water  throughout  the  City. 
The  Water  Department  of  the  City  in  conducting  a  water  distribution 
system  is  acting  wholly  within  a  proprietary  capacity  and  as  such 
in  law  has  applied  to  it  many  principles  that  would  apply  to  a  pri- 
vately owned  utility. 

It  has  been  held  that  the  serving  of  water  to  the 
inhabitants  of  a  city  is  a  municipal  function,  but  nevertheless 
when  a  system  is  conducted  as  ovir  .ater  Department  is  conducted 
for  profit,  it  is  considered  as  proprietary  and  not  governmental. 
The  widening  of  a  street  or  the  construction  or  a  sewer  or  re- 
construction of  a  sever  is  a  governmental  function. 

MoQ,uillln  on  Municipal  Corporations  {2d  Ed)  Vol.  4, 
Section  1806,  recites  the  following  text: 

"The  grantee  of  a  franchise  to  use  the  streets 
takes  it  subject  to  the  right  of  the  municipality 
to  maice  public  improvements  whenever  und  wherever 
the  public  interest  demands,  and  if  the  improve- 
ment causes  injury  to  the  company,  as  by  requiring 
it  to  relay  or  change  the  location  of  its  pipes, 
tracks,  or  poles,  or  otherwise,  the  grantee  of  the 
franchise  cannot  recover  damages  from  a  miinicipality 
because  thereof." 

I  have  been  unable  to  find  a  case  wherein  two  branches 
of  a  municipality  have  litigated  the  question  of  which  department 
should  bear  the  burden  of  the  cost  of  alteration  of  its  public 
improvements  and  its  proprietary  properties,  as  in  the  instant 
case.   It  is  my  opinion,  however,  that  as  the  ..'ater  Department 
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aots  in  its  proprietary  oepaoity,  that  It  Is  to  be  treated  as 
any  other  public  utility,  end  as  such  when  other  branches  of  the 
City  government  require  public  improvements  to  be  made  and  those 
improvements  are  not  arbitrary,  capricious  or  unreasonable,  that 
the  .'.ater  Department  must  at  its  own  expense  alter  its  properties 
to  conform  with  the  public  improvements. 

In  the  case  of 

MERCED  FivLLS  0a3  CO.  V.  TURNER, 
2  Cal.  App.  720 

the  City  of  Merced  ordered  poles  of  the  Meroed  G-as  Company  moved 
on  a  certain  street  in  the  City  of  Merced.  These  polea  had 
been  in  position  for  ten  years  and  the  company  contended  that  the 
City  was  without  power  to  order  the  poles  changed.   The  Court  held 
that  80  long  as  the  order  directing  the  changing  of  poles  was 
not  unnecessary  and  an  unreasonable  exercise  of  the  discretion 
reposed  in  the  municipal  authorities,  that  the  Company  was  required 
to  remov«  its  poles  at  the  Company's  cost. 

The  City  of  Tampa,  Florida,  provided  in  its  specifica- 
tions for  the  construction  of  a  sewer  that  the  contractor  who 
was  to  perform  the  work  should  pay  the  cost  of  replacing  all 
water  or  gas  pipes,  telephone  or  telegraph  or  electric  light 
poles  or  pipes  or  conduits  of  any  nature  that  interfered  with 
the  construction  of  the  sewer.  The  contract  was  illegal  as 
the  cost  of  changing  the  public  utilities  properties  was  shifted 
from  the  utilities  to  the  City.  In  the  course  of  its  opinion, 
the  Court  held: 

"A  water  company,  placing  its  pipes  in  the 
streets  under  a  franchise  contract  with  the 
city,  does  so  in  subordination  to  the  superior 
rights  of  the  public,  through  its  duly  con- 
stituted municipal  authorities,  to  construct 
sewers  in  the  same  streets  whenever  and  wherever 
the  public  Interest  demands;  and  if  in  oonse- 
quenoa  of  the  exercise  of  this  right  the  water 
company  is  compelled  to  relay  its  pipes,  in  the 
absence  of  unre^isonable  or  rualicious  conduct, 
it  has  no  cause  of  action  against  the  corpora- 
tion for  reimbursement  on  account  thereof." 

It  was  held  that  the  contract  was  Illegal  and  that  the  utilities 
should  pay  the  cost  of  the  removal  of  their  properties  that 
Interfered  with  the  construction  of  the  sewer. 

ANDEI-.SON  V.  FULIaiiR, 

41  South.  684  (quotation  at  p.  688). 
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In  the  City  of  New  Orleans,  the  New  Orleans  Gas 
Company  had  the  exclusive  privilege  of  vending  gas  in  that 
city  and  had  its  pipes  located  within  the  city's  streets.  A 
drainage  system  was  necessary  to  be  Installed  in  the  city, 
which  in  turn  required  the  removal  of  many  of  the  mains  of 
the  Gas  Company. 

The  question  as  to  whether  the  city  or  the  company 
should  bear  the  cost  of  the  alteration  of  these  mains  reached 
the  United  States  Supreme  Court  in  the  case  of 

Hj!M   ORLEANS  GAti  CO.  V.  DRAII-AGE  COEL'IS^^ION, 
197  U.S.  452 

wherein  It  was  held  that  obedience  by  a  public  utility  to 
a  regulation  enacted  for  the  public  safety  under  the  police 
power  of  the  state  was  not  talcing  property  without  due 
compensation,  and  where  the  Gas  Company  was  required  to  re- 
locate its  gas  oalns  to  accommodate  the  drainage  system  it 
was  held  the  Injury  sustained  by  the  utility  company  is 
damnum  absque  Injuria, and  the  company  ordered  to  pay  the 
cost  of  the  changes. 

As  has  been  stated  at  the  outset  of  this  opinion, 
the  Water  Departmeit  has  succeeded  to  the  properties  of  the 
Spring  Valley  water  Company  and  ae  a  department  of  the  City 
government  is  acting  in  a  proprietary  capacity,  and  in  effect 
is  a  public  utility.   In  view  of  the  decisions  where  a 
municipality  without  unnecessery  or  unreasonable  legislation 
enacts  that  public  health,  sai  ety  or  convenience  requires  a 
utility  to  alter  its  equipment  so  as  to  accommodate  the  im- 
provement ordered  by  the  City,  the  utility  muB t  comply  with  the 
reasonable  order  of  the  municipality  and  alter  its  equipment 
at  its  own  expense. 

The  '.ater  Department  iiaving  succeeded  to  the 
proijerties  of  a  utility  and  acting  in  a  proprietary  capacity 
must  pay  the  expense  of  moving  its  water  main  at  Sloot  Boulevard 
and  44th  avenue  to  accomiaodate  the  construction  of  the  sewer. 

Respectfully  submitted. 


CITY  ATTORNEY 


To  E.  G.  CAHILL,  ESQ. 
Manager  of  Utilities 
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June   83,    1934. 


39BJS-JT:     la  lie,  Paymant  of    'treet   ->.88«ssr,i«nt3 
oa  Property  under  Jurlsdiotioa  of 
3aa  Fra  lolaco    vatar  ^^QpatrtiAent • 

Dmit  i.lrs: 

I  hBY«  your  request  that   I  advise  you  as  to  whether  the 
3*11  Franolsco  .;ater  Departrneat  oiust  pay  out  of  Its  revenues  the 
e!t!iount  of  aa  aeseesinent  for  street  l:aproTement  purposes  on  pzoperty 
acquired  by  the  01 ty  from  the     pring  Valley    .ater  Oompeny,   or  whether 
the  said  aeseessient  should  be  paid  froc.  the  general  funds  of  the   Jity. 

The  property  In  question  was  acquired  by  the  city  on  the 
aequlsltloa  of  the  spring  Valley  .*ater  OcwBpany's  properties  end 
was,  at  the  tine  of  the  acquisition,   and  is  now  being  used  as  a 
reservoir  site.       The  streets  in  front  of  the  pro.erty  are  being 
improved  under  authority  of  the  looal  Improvement  act,   and  tht 
quaatlon  arises:     ^'hlch  department  of  the  city  govemEient   ahouM 
be  z^sponalble  for  the  amount  of  the  asseeaaent  which  will  be 
plaeed  against  the  property'^ 

I  may  aay,   in  passing,  that   In  the   Jlty  of  Los   Angeles 
the  Department  of  Light  and  lower  pays  out  of  Its  revenues  t^e  fitnoxint 
of  such  assesaawats.        I  believe  that   this   is  the  correct  preetloe 
for  the  reason  that  a  municipally  owned  utility  operates  v«ry  lauch 
in  th:"    sarae  eapaclty  as  a  privately  owned  utility,  and  there   can    be 
no  question  that  a  privately  owned  utility  would  have  to  pay  ths 
amount  of  the  assessment  or  subject   Its  property  to  sale  for  It. 

In  an  opinion  this  day  subrltted  to  your  CosaR^iaslon  I  have 
held  thct  the    ^ater     epartjnant   is  liable  for  the  cost  of  changing 
Its  water  wains.   In  order  to  permit  the  construction  of  a  new  sewer* 
I  believe  that  practically  the  sasie  principle  la  Involved  In  the 
instant  ease.       In  other  words,  the  city  In  r^alntainiag  Its  ^ater 
department  acts  In  essentially  a  proprietary  capacity,   and   In  so 
acting  la  liable  to  the   saae  extent  aa  would  a  private  corporation 
furnishing  the  same  service  to  the  olty. 

It   is  well  settled  that, while  the  state  or  any  of   Its 
agencies  stay  not  h  ve  to  pay  assessir.enta  for  lmprove:^«ats  whloh  nay 
be  of  benefit   to  property  whloh  It  holds  for  governcjental  purposfis, 
the  same  rule  dooa  not  hold  as  to  property  which   is  used  for   pro- 
prietary purposes  or  sftiioh  is  not    necessary  for  governmental  purposes. 
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0?  CAi-I/OPvlvlA,   153  C»l.   776,   where   the     "ourt    aald: 

"The  lends,   title  to  which  is   in  the  board  of  rogente, 
«re  lands  held   for  the  public  educational  purpoj oa  of  the 
state,  and  their  holding  and  their  use  do  not  differ  in 
principle  fror.  the  lands  shich  xaay  be  held  by  boards  of 
school  directors  or  trustees  of  school  districts.       The 

Principle   is  well  establlahad  that  T?h'=»r«  sny  of  such 
ends  ore  not  directly  and  nsoesserlly  used  for  a  public 
jmrpose  they  siay  be   subjected  to  the  pajnaent  of  special 
assessiAffiits  for  beaefit':.       i-^nd  this   is   in  consonance 
Tsith  jut t ice  and  equity,        I^or,   to  asaess  certain  lot 
owners  upon  a  street  for  all  the  cost  of  the  work,   part 
of  wtileh   is  for  the  benefit  of  a  public   inatitutlon, 
i%  to   enhance  the  value  of  the  univer.'^ity  property  at 
the  expense  of  the  few,    Inntead  of  by  taxation  upon  all 
the  people  at  the  9x?on89  of  all.       3o  it   is  said  in 
Hassan  ▼.   City  of  I^ochestar.   67  N.Y.   5£8:      *K  different 
rule  would  ooripcl  individual  lot  owners  to   pey  asseE8r.ent8 
leTied  for  improve  ents  which  were  of  benefit  to  the  state 
lands,   without   any  adequate  a.  vantage,  and  in  r^oy  Inatanoas 
impose  a  burden  which  would  be  eztrer.ely  onerous  and  pro- 
duce ^a&t   injustice.       This  could  not  hara  bean  Intended. •* 

In  ..0-TrIL^'r:'->  CO.   V.   S;.i;  l/nac.   211   aal.   646,   tlie   court 
used  the  follo%lng  len^age: 

"Appellants  next  object  to  the   inproTOnent  on  the 
ground  that   the   v^ity  of  oan  Liego  owns  a   Iflrge  ecreoge 
within  the  as  assu»nt  district,   cr^asiatin:  of  puablo  lands 
not  used  in  the  per fcr nance  cf  a  public  function,    and  which 
lands  are  subjscted  to  the  aaaessnont.        It   is  contended 
that   such  liability  creates  an  indebtedness  of  the  city 
in  violation  of  the  debt  limitations  found  in  the   Oonatltu- 
tloa  and  city  charter.       The  OincluslYe  answer  tc  this 
cotttention  is  found   in  the   fact  th&t  the  lands   of  ths  city 
so  subject   tc  Qssesssieat  are  admittedly  not  lands  usad   in 
the  nerforaanca  of  a  public  function.       The  lands  themselves, 
therefore,  are  the  prlriary  debtor  and  not  the  city.       in 
the  case  of  Pasftdena  v,  jvoaiaater.   204  Oal.  267   (267  Pac. 
875),   chiefly  relied  on  by  the  appellants,   the  liuids   Involved 
ware  public  lends  used   in  the   perfomanca  of  a  public  func- 
tion,  and,   ther  fore,   the  lands  th«&salves  could  not  be   sold 
t     satisfy  the  assassrrent,   the   city,   under  the  terws  of  the 
act,   bein^  psarsonally   li'ble  for   the  esse  saent.        iiere, 
howaver,  the  lands  are  not   beiriR  used   in  tha  perforrafenee  of 
a  public  function,   anc   t/iey  aw»y,   fiersfore,   be   sold   to  sat- 
isfy the  aesessKient.        Under  such  eiroumstenoes,   the    liab- 
ility  is  prirarily  that   of  the  lende  and  not  of  the  city, 
end  obviously,   tae  debt  llnitetions  of  the  state   Constitu- 
tion ana   the  city  charter  are  not   applicable." 
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It  therefore  appears  that  the  property  in  question  Is  liable 
for  the  aseasansent  and  the  only  question  Is  who  aho  Id  pey  the  aBU}unt 
whloh  will  becr>:ne  due. 

While  the  o endue t  of  the  .^ater  Departnent  is  a  municipal 
function,  it  is  such  only  because  the  city,  by  its  Charter  and  by 
the  constitution  of  the  >tate»  is  authorized  to  oondact  it,  but  when 
It  does  so  it  is  acting  in  a  proprietary  capacity.   In  COKPUJ  J',  nis 
Section  551,  on  liualoipal  Corporations,  we  find  the  following  general 
language : 

'*lf  the  grant  (the  right  to  enga^^e  in  the  conduct  of 
the  utility)  is  for  the  purpose  of  private  advnatages  and 
molumeat  although  the  public  nay  derire  •  oaaaKtn  benefit 
thersfroBi,  the  corpora t ion  is  to  be  regarded  as  a  private 
corporation  standing  on  the  amam  footing  as  will  any  Individ- 
unl  or  private  corr)or«ition  upon  whom  a  like  special  frsnchiae 
had  been  conferred.'' 

The  text  is  sustained  by  the  decision s  cited. 

I  am  of  the  opinion  thnt  the  payraent  of  the  er;ount  of  the 
assessment  is  one  of  the  burdens  which  follow  the  proi^rty  and  is  an 
expense  of  holding  it  and  therefore  should  be  paid  fron  the  earnings 
of  the  utility.   True,  the  property  stands  in  the  naiae  of  the  City 
and  :;ounty  but  so  does  all  of  the  property  owned  by  this  particular 
utility,  both  in  the  county  and  out  of  the  county,  end  there  is  no 
question  raised  that  when  taxes  on  property  out  of  the  county  are 
paid  the  p«7a»at  is  made  from  utility  funds. 

I  have  Bade  no  examioation  ns  to  whether  the  particular 
property  is  benefited  by  the  aseessment.   This  is  a  question  for 
the  legislative  body  which  fixes  the  assessnent ;  and  a  wide  dis- 
cretion is  vested  in  that  body  as  to  how  or  which  properties  are 
benefited.   If  there  is  any  question  as  to  benefits,  recourse  should 
be  had  to  the  body  which  fixes  the  assessment,  bearing  in  aind,  how- 
ever, that  the  exeription  of  one  parcel  of  property  pieces  a  heavier 
burden  on  the  rwasiniag  one. 

You  ere  advised  that,  in  ay  opinion,  the  aaount  of  the 
assessment  is  an  expense  incident  to  the  holding  of  the  property 
in  question  and  should  therefore  be  defrayed  from  the  earnings  c£ 
the  utility. 

Resiwct fully  submitted, 

gitv  kt^6mm. 

To  the  - 

Public  Utilities  Commission. 
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July  2,1S34. 


SUBTEJT:  Hoscaroh  D«partia«nt  of  the 
Board  of  ''Education. 


Daar  sirs: 

I  have  raoelTsd  the  verbal   reqi  est  of   th«  Controller 
and   the   wrlttan  rec^uast  of  the  3oard  of    education  for  an 
opinion  on  the   following  question: 

UT,   Xrring  Breyer  and  lAr.  C,   a,  Punrlanoo,  both  certifi- 
cated ^nployees  of  the   3oard  of  vklucatlon,   have  been  assigned 
to  the  Hessaroh  Depart;nent  whera  they  have  been  occupied  for 
some  time  past.     The   Civil    service  Cozamission  contends  that 
thess  asmloyess  are  not  doing  research  work  and  further,   that 
the  CiTil  :;ervice  Coiaoiission  has  the   right  to  finally  deteriaina 
whether  they  are  doing  research  work. 

Has  the   Jivll  Service  Joamission  any  control  ove-    certifi- 
cated'  employees  assigned   to   the     vesearch  Depairtraeat  of   the 
Board  of  ^education? 

OPINION 

On  February  9,1933,   in  an  opinion  concerning  Mr.  H,u.   .onroe, 
I  rather  sxhaustively  exajnlned  into   the   activities  and  duties  of 
eertifioated  employees  assigned  to   the    aessaroh  Department   nna   this 
opinion  is  applicable  in   the   instant  oass.      3oth     r.   Hreyer  and 
Ur,  lurviancs  are  in   the   same  eategory  as  Mr.   Monroe  was  at  that 
time. 

The  Civil     ervioe  ^Joaeiission  of  the  City  aDd     ounty  of  s«n 
Franoieoo  has  certain  well-defined  powers.     However,   this  body 
oannot  exceed   the  powers  provided  by  the  Charter.      In  any  a\otter 
coricernin^3  oertifioated  eoployses  tht.   powers  of   the  Oivil     ervics 
Goainission  must  be   subordinated  to   those  of  the   >  o&rd  of   -iducation, 
1q  view  of  the    fact   that    the   operation  of  the    school  systws  is  a 
aatter  of  stite  concern  iind   the  employiaeat  of  certificated  employees 
Is  directly  placed  in  the  hands  of     he   wor^rd  of  .Education  by  both 
the  oohool  Code  and  the    Jhartar. 

In  the  event  of   any  doubt  concerning   the   fixing  of   the 
duties  of  certificated  employees  assigned   to   thn   .'esearoh  r^epart- 
ment,   such   doubt  must   be  resolved  in  favor  of   the     onrd  of   Kduca- 
tlon  in  view  of   the   langunge   contained  in  ^ection  5.530  of  the 
School  Oode  which  reads  as  follows: 
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"Boards  of  school  truat««8,  and  city,  and  city  and 
cotinty  boards  of  education  shall  have  power  auid  It  sliall  be 
their  duty  to  fix  and  prescribe  the  duties  to  be  performed  by 
all  persons  In  public  soliool  service  In  the  school  district*" 

Credentials  for  research  work  ajre  provided  for  on  page  52  of  the 
rules  and  re^vilatlona  of  the  it^tate  BoaM  of  Education.   These  jnxles  and 
regulations  contain  the  following  langxiages 

"This  credential  authorizes  the  holder  to  serve  as 
director,  associate  director,  or  aaslstcmt  director  of  a  bureau 
or  department  of  educational  research,  or  to  engage  in  such  re- 
search as  may  properly  be  included  In  public  school  work." 

In  a  published  resume  of  the  activities  of  the  Research  Depart* 
sent  for  the  year  1932>1935  we  find  that  the  research  «nployees  partici- 
pated in  the  following  functions  during  this  perlodt 

I.  Corapllation  and  InteJ^retatioa^tf  Animal,  Federal, 
state,  and  City  Reports* 
II*  Compilation  and  interpretation  of  Exu»ollment  and 
Attendance  Statistics* 
III*  Building  Stxrveys* 
IV*  Botmdary  Stirveys* 

V*  Persomxel  lie  search* 
VI*  Curriculum  Construction  and  Revision* 
VII.  Textbook  Appraisal. 
VIII*  Mental  and  Achievement  Surveys. 
IX*  Administrative  Surveys  and  studies* 

X.  Text  Construction. 
XI*  Training  of  Teaching  Staff  in  Construction  of 
Objective  Tests. 
XII*  Training  of  Teaching  staff  in  Utilisation  ai^  Appli- 
cation of  the  Results  of  Standard  Tests* 
XIII.  Publication  of  Research  Bulletizia* 
XIV.  Supervision  of  Adult  Education* 
XV*  Supervision  of  Evening  Schools. 

It  is  quite  apparent  that  clerical  or  non-certificated  employees 
^  the  Board  of  Education  wovad  find  It  difficult.  If  not  Impossible,  to 
successfully  perfrom  the  work  I  have  o  tlined. 

I  direct  your  attention  to  the  following  quotation  in  "Public 
3chool  Organization  and  Administration"  by  Engelhardt,  w^ierein  he  statest 

"l^iat  the  research  bureau  shoxild  be  responsible  to 
the  superintendent  of  schools  is  generGj.ly  agz>eed|  otherwise. 
It  would  be  Impossible  to  make  fuill  and  adequate  use  of  the 
service  thus  made  available*  The  personnel  employed  lijis 
always  determined  the  natuz^  of  the  work  to  be  done.  For 
example,  bureaus  which  had  their  origin  in  the  testing  move- 
ment were  nianned  with  a  personnel  whose  training  was  largely 
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in  paycholo^,  &ad   liaace  tiielr  interoat  :     loarch  would  'cq 
United  to   tiiat  rield. 

.0  fact  tlial  jtent  statistical  service  vra 

for  t    •   •  ■  •  '  .  ,  nani'  sf" 

resetu  _     j  _  _.   .  .  '  i.c:!  in  1     ,  i  _  _     .  _ 

with  clerical  routine.  turolly  roatrict- 

od  the  piorcaslona'  '   ;ir- 

tailcd  to  u  ^li-rl^t:         ,  .          .  ^,:           the 
directors  of  the  biirenus  could  undertake, 

"The  usefulness  of  the  research  bureau  in   lir.ited 
not  only  by  the  nnture  of  the  work  it  ia  assi  ned  to  per- 
t9irm   but  Qiao  by  the  personnel  employed ,  Little  of  a  re- 
aearch  nature  can  be  expected  Trom  &  bureau  nianned  by  e 
jKiraonnol  v;ith  llmitod  experience  on.'^  profesdional  train- 
ing (Tm^  "    'II).  The  director  of  research  nunt  have 
broad  tc     ril  training  aa  well  fta  undcroton-'ln  and 
insight  into  public  school  problmas.** 

And  further  on  r)ar;e  56St 

"•Rie  median  rv:  '  ■  '  ^  ;  ,■'■;■   -if 

research  reviewed  j.       '-.../■c.^c:  .:.  ^e  .i^^c.-:  ,-'  '-r;  re- 
ferred to  above  approzT  nates  five  (Table  CTA/lil),  Any 
atte  pt  to  '  "  ^  the  aoequccy  of  a  staff  ; or  research 
service  wo*     .  futile.  It  probably  ccfi  be  stated  v.-ith 
faimeaa  that  few  school  55yste';8  are  yet  in  a  oosition 
^.  -     -^  •-  ■-'  -  '--   -  -  —  -•-.  .   -.  .   provide 

,     .  vesti.ation 

essential  to  their  developnent.   In  the  majority  of 
—  ^   -  ^j^g  clerical  services  employed  in  research 

are  hardly  ade":uate  to  carry  on  the  rorlc  of  the 
proreaaional  staff.  Funds  expenr^ed  for  researc-'  in 
-.,•,..  __, —  -,  -  .__  -. -  -r*  when  cc»apai»ed  wif  "' 

ptirposea  which  arc 
available  to  the  '-amazement  of  coapea^able  private  In- 
dustrial and  busineaa  enterprises." 

If  you  desire  to  r.ake  a  Jitudy  of  research  work  in  the  school 

_^  ....   ^..-__   ,  ^_^ •>  ^  readir-  -^^  ^'   — ---^-  -v     -.e- 

r  tb-flt  y     . 
foimcntion  for  the  stuc^. 

1  have  exB'-iined  into  the  work  heretofore  and  now  bein"  nerfomec 
'  :    th  Vt,   Brcyer  and  Vr.  Purvlance,  "n^xey  have  both  been  en      in  a 

■  ---*'    ■■''   •*-  ■  ' "*•■  -ri  of  the  He "■'      "   —'-  ■'■•'■'■  '"   the  a.,  ^-ran- 

have  tierc  . 


rri.ey  are  both  duly  certiiicated  as  reqiilrcd  by  law  ar;*  br 
ctlon  15G  of  the  Charter,  rac   wiile  no  c€  tifcrtc  •  are  exe 
-■  :-"vi,l  Servic'  '—---"-■  ..:.     .'r  -  - — •■ 

3  required  by  Iv.  r^ectlon  156  of  the 


tiiey  era  ao  certij  '  '    — "^ —  ~-"'^ 


i8   •iiir'^er   the  Poord 
«ta»y  ot  the  Civil   ^ervlea  Coiiniaa  oa  t';  .e 

ri\ir    payrolls* 

cfJiccWullj, 
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July  2,1934. 

3UBJiGT:   Discretionary  ?ow*rs  of  Board  of 
Permit  Appeals  in  re  Applioatioa 
of  Comalia  Jonee  Robertson  for 
Building  Pexttlt, 

Gentlooen: 

I  have  your  request   for  an  opinion  as  to  whether  your  iJoard 
abused  its  discretion  in  revoking  a  builoln^,  permit  issued  by  the 
Board  of  iublic     orks  to  Cornelia  Jones  Fiobertson,    the  revocation 
of  said  permit   bein^  based  upon  th>    provisions  of   the  Procedural 
Ordinance,   No*3.0411, 

OPINION. 

The  ordinance  proriding  for  permit  procedure,  and  knoim  as 
Bill  No. 10,  Ordinance  No.3.0411,  provides: 

'*Ia  the  granting  or  denying  of  any  permit, 
or  the  revoking  or  the  refusing  to  revoke 
any  permit,  the  granting  or  revoking  power 
may  take  into  consideration  the  effect  of 
the  proposed  business  or  calling  upon  sur- 
rouuaing  property  and  upon  its  re sid en t s , 
and  inhabitants  thereof;  and  in  grunting 
or  denying  saio  permit,  or  revoking  or 
refusing  to  revoke  a  persait,  may  exercise 
its  sound  discretion  as  to  whether  said 
permit  should  be  granted,  transferred, 
denied  or  revoked,** 

•Rxrourhout  the  ordinance  mention  is  made  of  the  authority  and 
power  of  the  various  departiaents  and  officers  of  the  city  and  county 
to  investigate  and  inspect  aoplications  for  said  permits  and  to  consider 
and  determine  the  ef f  ct  that  the  business,  calling  or  occupation  em- 
bodied in  said  request  for  the  permit  may  have  on  the  surrounding  proper' 
and  upon  its  residents  and  inhabitants  thereof. 

In  this  instance  the  only  request  was  for  a  building  permit  to 
make  alterations  in  an  existing  building,   oi  appeal  was  taken  by  the 
property  owners  objecting  to  the  ^^ranting  of  the  permit  on  the  ground 
that  the  applicant  was  about  to  establish  and  maintain  a  church. 
Testimony  was  adduced  to  the  effect  that  in  another  ch .rch  conducted 
by  the  applicfint  in  another  part  of  the  city,  ttie  services  condimtied 
therein  were  known  to  be  loud  and  vociferous  and  that  if  said  permit 
was  not  revoked,  the  welfare  of  the  inhabitants  of  this  district,  as 
well  as  their  property  ri^ts,  would  be  -uaterially  affected. 

In  view  of  the  foregoing  facts,  and  in  view  of  the  provisions 
of  the  prooedural  ordinance,  it  is  riy  opinion  that  the  Board  of  lermit 
Appeals  abused  its  sound  discretion  in  this  instance  in  revoking  the 
building  permit,  for  the  reason  that  the  conduct,  maintenance  and 
establiahmeat  of  a  cburoh  can,  by  no  stretch  of  tho  iuagniation,  be 
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considered  a  business,  calling  or  occupation,  and  therefore  does 
not  fall  within  the  provisions  of  the  aforementioned  ordinal ce. 
Furtherraore,  it  is  admitted  by  all  concerned  that  there  was  no 
eritlcism  of  the  building  plans  and  that  the  building  conformed 
to  the  law  in  all  respects,  and  as  in  this  case  it  is  not  neoesear: 
for  the  applicant  to  obtain  a  permit  of  occupancy,  it  is  my  opinio! 
that  if  the  applicant  can  conform  to  the  provisions  of  the  buildim 
law,  the  permit  must  be  issued. 

This  opinion  is  written  under  the  assumption  that  th-  premii 
ksrein  InTolred  are  to  be  used  for  church  purposes  or  place  of 
worship  and  not  as  a  public  hall.   In  the  event  that  the  premises 
when  ooupiad  are  conducted  in  such  a  manner  as  to  create  a  public 
nuisance,  a  suitable  legal  remedy  is  provided  by  law  to  abate  said 
aulsanos,  and  in  the  consideration  of  the  granting  or  revoking  of 
the  permit,  it  is  my  opinion  that  the  ^oard  of  lermlt  Appeals  could 
not  tsks  into  consideration  the  anticipation  of  a  nuisance. 

Bsspeotfully, 


City  Attorney. 


BO.^HD  OF  PEiKIT  APPJEALS. 


^      iUtimi     4, 
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July  9,1934. 


SUBJECT:   Payment  of  Salaries  of  Ilembers  of 
The  National   Guard  while   in  Active 
Service  or  vrhile   Attending  Annual 
Enoanipments. 


Dear  Sirs: 


I  have  your  request  that  I  advise  you  whether  deductions 
should  be  made  from  the  compensations  of  the  employees  in  your 
department  who  have  been  called  into  active  service  in  the  National 
Guard  and  are  at  the  present  time  serving  in  San  Francisco  under  orders 
of  the  Governor  of  the  itate.   You  also  ask  to  be  advised  if  employees 
who  are  members  of  the  Gjard  are  entitled  to  the  compensation  of  their 
positions  while  attending  encanrpments  of  the  respective  organizations 
of  which  they  are  members. 

OPINION 

A  military  code  was  adopted  by  the  1933  legislature  the 
act  providing  for  the  code  was  approved  by  the  Governor  on  June  16,1933, 
and  became  effective  on  August  2l8t  of  the  same  year,  and  is  found  in 
the  Statutes  of  1933  at  page  2501.   Section  195  of  the  code  deals  '.vith 
the  matter  of  the  payment  of  employees  of  the  State  or  of  any  county 
or  city  and  county  when  they  are  called  into  active  service  in  the 
National  Guard.  The  Section  reads  as  follows: 

"Absence  of  Public  Officers  on  :.:illtary  or  Naval  Duty. 
Svery  officer  and  employee  of  the  itate,  or  of  any  county, 
oity  and  county,  or  municipal  corporation  thereof,  or  of 
any  school  district,  irrigation  district,  water  district, 
or  other  district,  who  is  a  member  of  the  national  Guard 
or  Kaval  .lilitia,  or  a  member  of  the  reserve  corps  or 
force  in  the  Federal  military,  naval  or  marine  service, 
shall  be  entitled  to  absent  himself  from  his  duties  or 
service  while  engaged  in  the  performance  of  ordered  military 
or  naval  4uty,  and  iirtiile  going  to  and  retburning  from  such 
duty.   No  such  officer  or  employee  shall  be  subjected  by 
any  person  whatever  directly  or  indirectly  by  reason  of 
such  absence  to  any  loss  or  diminution  of  vacation  or 
holiday  privilege  or  be  prejudiced  by  reason  of  such 
absence  with  reference  to  promotion  or  continuance  in 
office  or  employment  or  to  reappoint  ;jent  to  office  or  to 
reemployment.  Durinc  the  absence  of  any  such  officer  or 
eiaployee,  while  engaged  in  the  performance  of  ordered  mili- 
tary or  naval  duty  as  a  member  of  the  National  Guard,  Naval 
Militia,  reserve  corps  or  force  in  the  Federal  military, 
naval  or  marine  service,  he  shall  receive  his  salary  or 
compensation  as  such  officer  or  employee,  provided  the 
period  of  such  absence  in  any  calendar  year  does  not  exceed 
thirty  days." 
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You  are  therefore  advised  tnat  persons  in  your  department 
who  are  In  any  of  the  units  of  the  National  Guard  which  are  in 
active  service  under  orders  of  the  Crovernor,  or  those  in  command 
of  the  Guard,  are  entitled  to  their  regular  compensation,  provided 
the  period  of  their  absence  from  their  regular  official  duties  does 
not  exceed  thirty  days. 

The  matter  of  oayiaent  of  compensation  to  employees  who 
are  merubers  of  the  National  Guard  or  kindred  organizations  while 
they  are  in  attendance  at  annual  encampments  of  their  respective 
organizations  for  training  purposes,  is  covered  by  the  .^ct  of  April 
16,1929,  effective  August  14th  of  the  same  year  and  found  in  the 
Statutes  of  1929,  at  page  204,  the  pertinent  portion  of  the  ACt 
reads  as  follows: 

''Attendance  of  State  and  Political  Subdivision 
Employees  at  :  ilitary  iinoampments.  -  All  state 
officers  and  all  other  persons  employed  by  the 
state  of  Culifornia,  or  any  political  division 
thereof,  including  Irrigation  districts,  water 
districts  and' school  diatricts  or  any  other  dis- 
tricts of  any  kind  or  cfiaracter  now  in  exist snce 
or  hereinafter  created  who  are  members  of  the 
national  guard  of  California  or  reserve  officers 
or  enlisted  men  in  the  army,  navy  or  roarine  corps 
reserve,  shall  be  peruiitted  to  attend  encanipments 
of  said  military  organizations  for  training,  without 
deduction  of  pay,  time  or  efficiency  rating  during 
the  period  for  which  they  shall  so  attend  said  en- 
campnients;  provided,  however,  that  the  fore^^oing 
rroviiiions  shall  not  in  any  manner  restrict  or 
iiait  the  usual  and  ordinary  vacation  period  allowed 
such  sthte  officers  ana  other  persons. 

You  are  therefore  advised  that  sucli  employees  of  your 
department  who  are  liciebers  of  the  I^ational  "uard,  or  of  the  other 
organizations  aaned  in  the  last  nentioned  act  are  entitled  to  tneir 
regular  coni^ensation  while  attending  encampments  of  their  respective 
organizations  for  training  purposes. 

Respectfully, 

JOHN  J.O'TOOL?. 

City  Attorney 


DIRECTOR  OF  PUBLIC  WORKS, 

Copy  to: 

The  Controller 
Director  of  Relief 
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July  20,   Xe34. 


SOUflOT:      IK  HS  COHFLICT  mf^f^mi  AKlfUAL 

A-    aOPRlATIOK  OBE:  ^  ARC  &mwkL 

SALAKT  ORDir-*"'"   i.,   r^  FILLING   OF 

TAciHorss  ih     .1  nm  i^tiiTioKs, 


«lr: 

I  Mfm  yovx  r«qwst  tbat  I  edris*  yott  as  to  vhether  70Q 
«r«  to  be  guided  by-  th«  froTlelffiOis  of  tfae  axmual  appro prlatl on 
ordlnenca,   or  of  the  annual  salazy  ordli»noe,   in  the  filling  of 
▼aoanoiaa  in  axiatlng  'osltiona.     Cha  muuul  appsroi^riation  ordlnanea 
«•»  finally  paaa«d  on  June  1st,  1934 •     Tha  aaaual  salary  ordiRanoa 
was  finally  paaaod  on  July  Snd,  1934, 

On  the   sa^jeet  of   tha  Instant  Inquiry,   tbe  annual   appro- 
priation or dineno a  contains  the  folloirine  proTlsion: 

"In  the  erent  of  a  Tsemey  oecurirlng  in  a  pemenent 
posltim  teraln  enuraaratad  or  established,   the  Controller 
shaU  be  notified  of  such  raeancy  by  the  appointing 
offloar  end  the  Controller  siiall  iBsaadlately  reaerTV  the 
related  unexpended  eompe  neat  ion  froa  the  wumeumbered 
balance  of  funds  appropriated  for  such  employiaent  to  the 
oredlt  of  Appropriation  Ho,  100,900,00,  rtkI  no  appoint- 
SM»nt  to  suoh  yaeanoy  ahaU  be  csade  until  the  nocesnary 
funds  are  reapperoprlated  by  the  Board  of  ^uperrisors  in 
acoordanoe  with  the  proTi&iooa  of   amotion  30  of  the  charter; 
proTlded,  howerar.   should  the  position  s»de  -racant  be  one 
idiieh  in  the  opinion  of   the  Controller  is  neoesaary  for  tho 
uninterrupted  and  proper  funetienliig  of  the  departnent  in 
whioh  said  Taoaney  has  ooeurrM,  ifee  head  of  said  depart- 
nmt  aey  fill  said  position  in  accordance  with  l^e  ,<ro- 
Tisions  of  the  Charter  isrith  a  teaaporary  appointee,  vbioh 
appointment   shall  continue  until  the  neee salty  therefor  is 
detezmlaad  by  the  Board  of     u^ierrisora,  but  in  no  event 
longer  than  forty  (40)   days." 

A.  provision  on  tho  aano  subject  mtter  is  found  in  the  amual  soIaaVF 
ordinance,   which  pororision  reads  as  follows: 

"In  the  i^vont  of  a  vacanoy  occurring  in  a  permanent 
yooitlon  herein  enuiaerated  the  Controller  and  the  Civil 
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^•rTioo  ContBlsaion  uhall   be  notified  of  suoh 
Taoancy  by  tbe  ai>|>ointlng  officer,  tind  the 
CoatroXler  shall  isaediately  reaerTe  the  related 
OMxpexkded  ee^pecaation  fica  the  unancuabered 
b«Iaa*«  of  fund  a  appropriated  for  aueh  mtplofweatf 
and  BD  appointment  to  auoh  Taaanejr  shall  be  aade 
uxklasa  approTOd  by  the  I'.ayor  and  unless  the 
Controller  ^all  certify  to  the  reloaao  of  the 
neeeasary  funda  from  Uie  arounts  reserred." 


On  Juae  9tb  of  the  prasaat  year  I  rendered  to  the 
Wf  opinion  (a  copy  of  iihleh  has  been  forvarded  to  you)   to 
^e  of  feat  that  when  tba  Board  of  cur^errlsora  in  the  unactcient  of 
an  annual  aalary  ordiaaaea  attMq>ted  to  resarre  tuito  itself  the 
ri(^it   to  aigr  ahes  a  position,   the  funds  Tor  aSiioh  had  been  proTidod 
for  in  the  awwal  appropriation  ordinanoa,   should  or   should  not  bo 
filled,   "tiiat  tba  board  ezoeoded  its  powera  and  that  sueh  portion 
of  the  ordiaaaoe  oould  be  ignored. 

The  proTisiOB  of  the  ennual  aalary  ordinance 
abOTO  qvotad  on  the  subject  is  similar  to  that  in  the  appropriation 
ordinance  «itb  the  exception  ^at  the  raoaney  aaanot  be  filled 
unless  the  iJ&yoT  and  the  Controller  arrprore  thereof. 

Tbere  soMaa  to  be  a  direct  conflict  betaeen 
proTlal«&a  oa  the  aaoM  aubjaat  in  the  t«o  ordinamaa  mentioned. 
Both  ijroTiaio&a  easaaot  be  aade  ef  fee  tire.     In  othor  aorda,    to  aaka 
one  effectiTe  nullifies  the  other. 

without  detexmlBiag  i^ether  the  proTision  on  the 
subjeot  in  the  aaaoal  aalary  ordinance  ia  valid,  you  are  advisod 
that  it  ia  a  a«ll  aettled  rule  of  lav  that  vhera  acta  of  a  legis- 
lativa  body  are  so  contradictory  in  their  taraa  that  both  cannot 
be  Eaada  effectiTO,   Uie  acta  latest  in  point  of  tiaa  mat  prevail 
OTer  the  earlier  act. 

ToQ  are  therafoia  adTisad  that  if  the  provision 
ia  the  muaimlI  aalary  ordlAaaea  is  a  valid  exaroiaa  of  the  powers 
of  tba  board  of  suparriaora,   it  prevails  over  a  urovisloa  on  the 
aaMi  subject  oontalnid  in  tba  annual  a  ^ropriation  ordinance. 

Tory  truly  your  a. 


CITY  kTfCm^n^ 
To  The  Controller. 
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July     20,19S4. 


SUBJECT:  PoTrers  of     ayor  under 

Section  25  of  the  Charter 
During  an  ilxisting  Sraergency. 


Dear  Sir: 

I  am  in  receipt  of  your  letter  reading  as  follows: 

"Herewith  please  find  copy  of  letter  received 
as  of  July  16th  from  His  Honor  the  Mayor. 

The  expenditures  taat  xay  be  made  necessary 
because  of  the  eiaergency,  I  ara  informed,  may  be 
made  out  of  any  available  funds  or  appropriations 
not  Heretofore  allocated  or  expended. 

The  only  such  appropriation  available  without  a 
deduction  of  allotments  to  the  various  departments 
is  Appropriation  Ko,2,900,00  Emergency  Reserve  — 
|150,000  as  recited  on  page  11  of  the  Annual 
Appropriation  Ordinance. 

An  opinion  is  requested:  -  Under  the  broad  termi- 
nology of  Section  25  of  the  charter,  nay  the  Con- 
troller allow  the  payment  of  any  expenditures  filed 
by  the  Mayor  as  approved  by  him  out  of  the  appropria- 
0  tion:  or  will  it  be  necessary  to  have  prior  approval 

f  of  the  Board  of  Supervisors  by  ordinance  in  addition 

to  the  Annual  Appropriation  Ordinance?" 


r; 


Attached  to  your  letter  I  find  a  copy  of  a  letter  addressed 
to  by  the  Mayor  stating  the  existence  of  the  emergency,  and  directing 
you  to  approve  such  demands  as  he  may  approve  or  order  to  meet  the 
conditions  existing. 

OPINION. 

Section  25  of  the  Charter  deals  with  the  office  of  the  i.:ayor 
and  fixes  his  powers  and  duties.   The  portion  of  the  section  pertinent 
to  the  present  inquiry  reads  as  follows: 

"In  case  of  a  public  emergency  Involving  or  threaten- 
ing the  lives,  property  or  welfare  of  the  citizens,  or 
the  property  of  the  city  and  county,  the  mayor  shall 
have  the  power,  and  it  shall  be  his  duty,  to  summon, 
organize  and  direct  the  forces  of  any  department  in 
the  city  and  county  in  any  needed  service;  to  summon, 
marshal,  deputize  or  otherwise  employ  other  persons, 
or  to  do  whatever  else  he  may  deem  necessary  for  the 
purpose  of  meeting  the  emergency.  The  Mayor  may  make 
such  studies  and  surveys  as  he  may  deem  advisable  in 
anticipation  of  any  such  emergency." 
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The  term  "emergency"  implies  a  sudden  or  unexpected  necessity- 
requiring  speedy  action  -  See-Los  Angeles  Dredging  Co.  v.  Long  Beach 
210  Gal. 356,  -  and  in  my  opinion  the  conditions  existing  In  San 
Francisco  by  reason  of  the  general  strike  constituted  an  emergency 
within  the  rueaning  of  the  above  quoted  portion  of  Section  25  of  the 
Charter,  Therefore  for  the  purpose  of  meeting  the  emergency  the  Mayor 
of  the  City  had  the  right  to  avail  himself  of  all  the  powers  given  him 
by  the  Charter,  /jnong  these  powers  is  the  right  "to  summon,  marshal, 
deputize  or  otherwise  employ  other  persons,  or  to  do  whatever  else  he 
limy  deem  necessary  for  the  purpose  £f  Meeting  the  emerj-iency."   The 
right  to  employ  oarrTes  with  it  the  right  to  compensate  the  employee. 
See-  Malloy  vs.  Board  of  Ilducation  of  San  Jose,  102  Oal.  642, 

n         You  will  note  that  in  addition  to  the  right  to  employ  the 
■  section  quoted  gives  to  the  «iayor  the  right  "to  do  whatever  else  he  may 
deem  necessarjr  for  the  purpose  of  ir.eeting  the  emergency."  It  appears 
to  me  that  the  only  meaning  that  can  be  given  to  this  language  is  that 
during  the  existence  of  an  emergency  the  :  ayor  must  take  such  action  as 
he  deems  necessary  to  meet   it.   The  responsibility  is  upon  the  ayor  ajid 
when  he  acts  within  the  scope  of  his  authority  his  acts  are  legal,  and 
if  in  the  exercise  of  liis  judgment  it  is  necessary  to  purchase  supplies 
or  equipment  he  may  do  so  either  through  existing  municipal  agencies, 
or  through  his  own  office. 

You  are  therefore  advised  that  such  obligations  as  the  'ayor 
may  incur  during  an  existing  ejiergency  either  for  service,  equipment 
or  supplies  may  be  incurred  without  the  agency  of  any  other  department  . 

I         This  brings  us  to  the  question  as  to  out  of  what  fund  these 
obligations  shall  be  paid,  /.t  this  time  it  is  not  necessary  to  determine 
(and  therefore  the  question  is  not  determined)  whether  in  meeting  an 
ismergency,  the  .'ayor  might  have  recourse  to  funds  appropriated  to  other 
departments.   Section  79  of  the  Charter  as  ariended  in  1932  provides  for 
an  emergency  reserve  fund,  which  .lay  be  used  for  the  purposes  defined 
by  Section  16  or  25  of  the  Charter.  In  the  current  appropriation 
ordinance  I  find  appropriated  to  the  ayor  (Appropriation  2.900)  an 
emergency  reserve  fund  of  #150,000.00.  This  appropriation  places  this 
amount  at  the  disposal  of  the  I-layor  for  the  purposes  mentioned  in 
Section  79  of  the  C^.arter  (see  last  paragraph  of  Section  72)  "The  several 
amounts  of  estimated  revenue  and  proposed  expenditure  contained  in  the 
annual  appropriation  ordinance  as  adopted  by  the  board  of  supervisors 
shall  be  and  become  appropriated  for  the  ensuing  fiscal  year  to  and 
for  the  several  departments,  bureaus,  offices,  utilities,  boards  or 
commissions,  and  for  the  -purposes  specified."   The  appropriation  in 
ay  opinion  places  the  eiaergency  reserve  fund  at  the  disposal  of  the 
Ifeyor  to  meet  an  emergenc ;  within  the   eaning  of  Section  25  of  the 
Charter. 

You  are  therefore  advised  that  you  should  approve  such 
expenditures  made  by  the  i.^ayot* -tinder  his  authority  during  the  existence 
of  the  eraeretenoy  which  he  has  declared. 

Respectfully, 

To-  City  Attorney. 

I  i      THE  CONTROLLER 
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▲«f««t   1,    1934. 


SMB^IaZI:    Lloonse  ?ax9S  Assossdd  to 
;<e&l    estate   Brokars. 


09mT  3lr: 


This  office  la  in  receipt  of  your  roqiioat  for  an 
opinion  as   follows: 

"Can  9«al  instate  Brokers  t>e  ll9«n»ed  under  the  pro* 
Tlalons  of  our  Charter  as   it  now  rseds?'* 


opuaopf. 


On  June  ISth,  1934,  In  a  very  able  opinion  signed  by 
Judges  #alter  Perry  Johnson  and  Jarnes  G.  Conlan  in  the  case  of 
PSupLa  CF  vs.  :       .,  an  appeal  tc  the 

Appellate  .c;  ...  it  of  t..;i  -.v.  lor  Co.rt,  It  was  held  that  the 
lieense  tax  Icvl »d  by  the  Jlty  and  County  of  Saa  franelseo  upon 
.^ttomays-at-lae  was  not  oolleotlbl»  and  was  rold  for  the  reason 
that  under  the  Charter  no  lioenae  tax  for  t^;o  purr^ase  of  raising 
rerenue  ooidd  be  imposed  and  that  a  lieense  tax  assessed  a^^ainst 
sn  attorney-at-law  was  la  the  nature  of  a  reiran  .e  raisin*;  ^ax. 

The  opinion  Ir.  full  follows: 

••The  defendant  waa  eharned  with  violation  of  >eotlon 
74  of  Ordinance  No*  5I3X  K«3.,  as  anended  by  urdlnanoe 
Ko«  6788  N.3.,  In  that  he  was  prnctlelng  lew  in  the 
City  and  County  of  ^eu  franelsoo  in  the  year  195ii  with- 
out haylAg  paid  for  any  time  subsequent  to  June  30,  1932, 
the  license  tax  as  prescribed  by  the  seetio   f  the 
ordln'snce  roentloned.    t  tiie  tlawi  of  t  e  hearing,- the 
araount  elalned  as  unpaid  was  |21* 

"Judgnant  of  conviction  ii«s  rendered  sgalnst 
defendant  and  the  lev^alty  of  the  tax  is  assailed  on 
this  ap  eal.   T-e  speclfie  question  1?  whetht^r  the 
new  ^aa  Francisco  charter,  which  bei;aine  effective 
January  8,  1932,  anthcrlzea  an  ooeupatl'  nal  tax  on 
attorneys  at  law.   The  ordinances  went! oued  were 
adopted  unuer  power  conferred  by  th«  olu  charter,  which 
In  Section  15,  irticle  II,  Chapter  II,  gave  authority 
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*to  lapose  lleensft  t*x*a  ftnd  to  proTlde  for   the  collection 

"This  proTlsion  gave  th«  ^rocd  pownr  to  lery  a  license 
tax  either  for  revenue  or  for  regulation.        fhe  new  charter, 
iaoweTer,   ctoes  not   criteln  t\e  sa-r    broed  lan^m^o.        Vhe 
poller  to  lloense   is  O' afered  by     eotlon  24,   which    oroTl*es: 
•The  Board  of  dupwrTlsors   #>ell  regulate,   by  ordinance,   the 
issuance  and  reTooetion  of  lloenaea  and  permits*   for  tr.e  oper- 
ation of  oertain  aaned  buaiae8.<!e8  and  prlvil^es  within   the 
superTislon  of  tLe  police  power,    *end  for  auoh  other  oketters 
as  nay  be  deer.efl  adwlsable.*        The   feea  to  be  oha  rged    'shall 
be  not  less  than  the   cost  to  the   city  and  county  of  regtiJetlon 
and  inspeetion.*        The  language  of  this  section  limits  the 
power  strictly   to  regulation. 

"Hhere  authority  is  glren  to  issue  licenses  for  the 
olaeses  of  business  enuiQerated,    *aad  for  such  other  scatters 
as  the  Board  of  superviaort;  nay  dee«  adYlsable,*   thnt  escpress- 
iMi  onst  be  held  to  permit  a  license  charge  only  for  purposes 
of  the  mmir.9  general  oharaeter  as  those  specifically  mned. 

3  MeQuillan  on  i.\mlolpel  Covporatlons   (Sd  ed.),    ')oo.   10B8; 

4  Dillon  on  Municipal   Corpora t iota   (5th  ed.l,    'ec.   1379. 

"Under    >eetion  24  Wb  authority  is  restricted  to  regiila- 
tion  under  the  police  power.        In  so  far  as  the  practice  of 
the  legal  profession  lo  concerned.    It  is  aut  subjoct   t;>  the 
police  powari     and  hence  a  license  tax  imposed  on  an  attmey 
at   law  eaiBiigad  in  the   praotloe  of  his  profession   cannot   be 
upheld  as  a  tnx  for  purposes  of  rnguJetion   (City  of     -onorn  v. 
Curt  In,  137  Cal.   Bf;3i. 

**'^iaee  t>ie  lleonse   tax  in  question  m.J3t  be   olasBod  as 
one  wholly  for  reveaue,   «nd  since  a  revdnuo  tax   Is  not  author-^ 
Ized  under   ^section  24  of  the  new  ehariejr,   we  are  of  the  opinion 
that    la  r'^f using  to  pay  a  lioenee  tax  after  June  30,    1932, 
defendant  was  not  iT^llty  of  a  punishable  offonse. 

"On  the   part  of    ■  -soole,   how-ver,   stress   is  laid   on 

the  provision  in  licet  ;  of  the  ne*   charter  continuing   in 

operation,   until  amended  cr  repealed,   all  ordlnanoes   In 
force  at  the  tin;e   the   charter  becara  effsotlTe,   find  which 
are  not    ino(  islstent   therewith.      It   is  urged  that   since  the 
new  charter  does  not  expressly  declare  tht^t  lice   se   taxes 
a»y  not  be  l.-posed   for  roYenue  puroosss,    "ection  74  of  ttse 
ordinance  in  question,  adopted  before  the  effeetlTe  date  of 
the  new  charter,   is  not  inoonsist^snt   with  that   charter  and 
should  be  declared   to  tie   still  operetlTe. 

"In  our  opinion,   however,    there   is  iuecasiatency  between 
leotion  74  of  the  ordinance  fend  section  E4     of  the  new  charter. 
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The  langua^,o  of  that  aeotlon  of  the  charter  ahuwe  a  oi»ar 
intention  io  withhold  povar  to  levy  a  lloease  tax  on  IndlTl- 
duala  or  husineBsas  t^.r   purT>o8eB  of  r«Tonua,  end  to  r-^strlot 
tba  authority  to  ragulatioa  in  t  a  axorelsa  of  the  police 
poaar.   fha  power  to  tax  muat  be  plainly  con f erred,  and  th» 
statute  invoiced  auat  be  atrietly  oo  atrued,  eapaeially  where 
tha  tola  purpoaa  ia  to  raiaa  revoaue.   If  it  appears  that 
auoh  power  ia  not  gz*antad  in  unequivocal  terr^.a,  the  rig)\t 
to  levy  thft  tax  must  be  denied, 

3  o  ,uillan  (2d  ad,),  iee.  1087; 

S4  Uai.Jur.  27-£8  end  notaa; 

Uhl  ▼•  dadaraeoo,  199  Jal.  2^70; 

ihltra  re  ▼.  ';>rown,  207  Jol.  473; 

Pioneer    •:xpra8B   vo.  t,   ftiley,  208  Jal.  677; 

People  ▼.  i^antlay,  217  Cal.   150. 

"It  is  the  general  policy  of  this  state  to  prohibit 
revenue  taxea  for  the   prlvileK*  of  conduct lij^  lawful  buisinesB, 

action  3366  of  the  xolitioal   Z069,   as  adopted   in  1901,   express- 
ly restricted  to  ptlrpc^ea  of  regulation  the  authority  of  legis- 
lative  bodiea  of  counties,   cities  and  towns  txo  impose  a   licensa 
tax,   find  like  restriction  is  f  und,   also,   in     eoticm  4041.14 
aa  aaaetad  in  1929.       Under  the   Jonstitution,  a   chartered  city 
my  ao   word  its  charter  as  to  suspend  the  operation  of  the 
9saeral  law,  but  any  charter  running  couater  to  the  general 
law  on   the  subject  aust   be  ao  clearly  and  unaqaivooal  ly  ei^reased 
ss  to  leave  no  doubt  of  its  '/leanlag* 

"••  are  of  the  opinion  that    section  24  of  the  new  charter 
ia  not  ao  Ttb^s»A  as  to  legalize  a  license  tax  for  rf'venue,  and 
that  in  tkat  respeot  there  is  ino  insistency  botween  that   section 
of  the  charter  and   :^eetion  74  of  the  ordlnana«  in  question. 

"Accordingly,   a  tax  for  revenue  purposes  on  attorneya  at 
law  was  not  legally  collectible  after  the  new  charter  becaMS 
effeotivs  on  January  8,   1932,   and    the  Judgment  of  conviction 
of  the  defendant  cannot  be  sustained. * 

In  view  of  the  f  r  ^^oing  X  an  of  the  opinion  tho  t  no  lloenae 
tax  can  be  levied  against  real  estate  brolcer^^  for  the   sama  reasona  as 
thse   set   f  rth  in  the  opinion  of  the  Court. 

Hespectf  .ily  submitted. 

City  Attorney. 


To  the  - 

Tax  Coll*>ctor. 
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Aue*    1,    1V34, 


jlrtlSdflf     Mspoattl  of  nifts  to  rneeum. 


Under  date  of  July  9,  1S34,  you  meke   the  following 
Inquiry: 

*lilr.   Herbert  ?lelshliae)cer,   i  resident  of 
the  Boards  of  Trustees  of  botii  lauseuBia,   re- 
quested me  to  ask  you  whether  or  not  unre- 
atrloted  gifts  to  cither  stueeum,  when  found 
to  haTO  no  artistic  value  or  to  be  unsuitable 
tCBc  iau8«tB&  exhibit  purr>0Bes,   oould  be  declared 
surplus  j^operty,   in  accordance  with  the   terras 
of  tijs   ;/ity  Charter,   and   uold  in  the  usual  way 
other  surplus  Oity   property   Is   sold*" 

0?Ii;iOH. 

^^•otions  50  and  51  of   the    oJiftrter  state   sub.-tantlally 
that  the  beari  eon  trolling  both  muMiuns  *' shall  iiave  exclusive 
charge  of  the   said  '  «aorial  i  useum  and  of   all  real  end   :;3rBonal 
property  tberv^unto  belonging,   or  which  may  be  acquired  by  loan, 
purchaao,  gift,   doTiae,  bequest,  or  otherwiaa,  when  not  inconsis- 
tent with   tho  teraa  and  conditions  of  the  loan,  gift,  devise  and 
bequeat". 

You  state  In  your  letter  t^t  theas  f^tte  of  peraonal 
property  ¥^ich  are  no  longer  of  value  to  your  >  useina  are  unre- 
stricted,  and   therefore  I   take   it   t}iat  tho   sane  are  not   impressed 
with  any  conditions  or  trust. 

^^ction  88  of  our  charter  reads  as  follows: 

"The     ur chaser  of   .upplies  shall  haTO 
authority  to     -   *   =»    *     aoTertise  for   bids  snd 
to   sell   personal  pvopoTty  belonging  to  the   city 
and   county,   on  the  reeoomaiendation  of  a  department 
kead   that  such  artiolea  ere  \mfit  for  use." 
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Therefore,   upon  r«oaaiM»nd&tloii  of   the   head  of 
tb»  board  oontrolllng  xhm  miaman  In  i^u«atlon,   to  the     urchaser 
of  ilea,   that  certain  property   lo  "unfit  for  use",   the 

PtaXQjSiAser  af   v,uppllas  notxld   nrooeed  under     eotlon  86  of  the 
•h«rt«r  to  dlapose  of  the   sacie*     In  your   reconsiafindation  to  the 
I  urohaa«r  of    .upplies  /ou  will   please  dealgnate  the  fund  or 
funds  to  lihlch  you  wish  the  proceeds  of   said  sslo  to  be 
alloeated. 


Very  truly  yours^ 


.IT7  ^sffmfSf, 


To  the     ark  C^^oslsaioQ&rs. 


^lii  &t 


822 


August  Z,    iy34. 


SUUJ  .CT:  Channel  Jtroet. 


0«Titl«jti«Q: 


4«  twTe  befortt  us  your  inquiry  eoneernimg  thm   proposed  uses 
of  Channel  ntreet  wherein  you  state: 

"^Tliare  are  sareral  proposals  before  the  :>treete  Ooioeittee, 
with  respect  to  whannel  street,  which  was  granted  to  tne  :ity 
and  County  of  3an  Frasoiaco  by  ..tatute  of  the  Legislature  of 
the  .  tate  of  Ualifornia,  a  few  years  ago. 

"The  proposals  are  as  follows: 

!•  The  erection  of  a  wtaieipal  garage  on  this  property* 
Z,   Possible  uite  of  this  property  ae  an  liioineretor  Hite. 
3«  Close  and  abandon  50  feet  on  each  sl^ie  of  the  street 
(which  la  ZOO   feet  in  widtn)  thus  p<»nnittlng  the 
olosad  portion  to  go  to  the  adjoining  pr.  perty 
owners. 

'*Tha  Streets  Cossilttee  would  appreciate  it  If  you  will 
adriae  th«&  whether,  \mder  the  law,  any  of  these  proposals  are 
possible  of  axeoution.** 


The  first  two  proposals  are  aiawered  in  the  opinion  of  the 
Court  T'-    ed  in  the  action  of  l-'CGI^i  ▼.  .jT'T:  ?^^a  .'  -F 

COt:ia:v....  :.   113  Oal.  App.  6951  fEti   above  entitled  act.  .  'iS 

brou,^t  to  restrain  the  '.tate  Board  of  Harbor  Corrrjiaaio-erB  fros 
obstrueting  ch-^nnsl  treet  and  the  law  ther  in  atrted  is  Rppiieable 
to  the  proposals  presented  by  you.   The  Ccurt,  after  pointing  out 
that  the  land  was  sold  originally  by  ''lot  nui.bers".  on  page  703, 
•fates: 

"In  these  transactions  the  state  through  its  duly 
authorized  agents,  was  acting  purely  in  its  proprietary 
eepaolty.   HaTin.»  authorized  the  .^reparation  of  the  ap 
and  having  qp  proved  the  ;nap  as  filed  with  the  streets, 
lanes  end  other  public  places  delineated  thereon  the  state 
stood  in  the  same  position  as  all  owners  of  private  prop- 
erty and  must,  therefore,  be  doered  to  heve  dedicated  to 
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publio  use  all  tba   p  bllo  highways  and  plaaes  as  delln«» 
at«d  upoa  tliat  aap.       UaTln^  laiaedlfitely  said  thos*  lots 
In  aocordaaos  '«lth  tbs  laap  the   state  ms  without   eutlior- 
ity  thereafter  to  withdraw  fro~       :Mic  use  ?iny  of  the 
streets  shewn  upoa  the  raap    snd  ;   the  *iCt  of  1Q7S,   If 

glTea  the   interpretation  sc  ;f^ht   by   the  appellants,    would 
have  been  laeff     "      1  if   it  xi&d  attanpted  to  withdraw  from 
public  use  the  con  of    'hannel   Hroet  under  dispute. 

'*These  gsasrel    ;)r i. 'iciples  of  law  are  well   settled. 
In  the  early  ea  ^e  of  iroed  t.   Owaalai^toia.  2  Cal.  361,   the 
Supresa  Co.*rt  said   (p.   368) :    •  -o  final  y  has   it  beoo:;ae  estab- 
lished,   th&t  where  lots  are   :5old  as   fronting  on,   or  bounded 
by,   a  oert'.Ia  space  desigritted   in  the   oonTeyauoe  ?i8  a  street, 
the  use  of  such  space  aa  a  street,   passes  o^  r.p:-arteittiat   to 
the  great,  end  vests  in  the  grantee  in  oonneon  with  the  publlo 
the  right  of  way  oyer  ^^uoh  street;     tlxbt  sush  RCts  on  the 
I^art  of  the  grantor  constitute  a  dedication  of   such  street, 
and   that  he  cannot  afterwards  so  sell  or  dispose  of  it  as  to 
alter  or  defeat   such  dedication.*   " 

Cn  pfte'jO   7U5  tiie    .>ouit  holds   tht'    *"       '-^uaction   should   be 
granted  whether  title  be   in  tJie     tate  of         .         .io   or   in  the   City 
end  Gouaty  of    --an  Francisco  and  says: 

"If  the  title  to  the   lend   in  dispute  rested  in  the 
city  and  county  of  San  Franotsoo  by  grant   from  the   state, 
or  rested   in  the  state  beosu  >e  of   its  originrtl  character 
as  tide  land,   the  rights  of  the  parties   in  this  action 
would  be  the  saijie.        If   the  court  had  fotind  the  title  to 
ba   in  the  state    it   neTortheless  must  htive  ^ra'-.ted  the 
injuaetioB  upon  its  findinc  that  the   pr.perty  was  aa 
open  public  street  and   that  the  respondent  was  entitled  to 
use  it  as  such.'' 

Following  the  reasoning  of  the   Jcurt  we  are  of  the  opinion 
that  the   Jity  ind   County  of    'an  Francisco  cannot  block  the  use  <t 
Chaanel     trost  by  the  erection  thereon  of  a  garage  or   inolaeratcr    or 
Other  str.icture  that  woiad   interfere  ia  say  way  with  the  agrees  and 
ingress  to  property  fronting  on   Jhanael  street  or  mlnlnilze  Its  use 
for    street  purposes. 

Ycur  third   proposition  presents  s  different   quest  ioi    -.id 
is  one  that  was  auth-ri^ied  by  the  epeci- 1  aat   of  the  I    jislt^L^.e  of 
the     tate  of   -;allforuie   in  1931.       At  that   session  the  following  act 
aas  edopt^d: 

"An  act  ;:ranting   to   the  city  aad  county  of    '>an  rranciaoo 
iMids  known  as   "CI  "   "rnnol  street"   so  th- 

wcsterly  fr<w:  the    .  - -.    11  le  of   ->eTenth 

street   in   said  oity  and   county;     and  suthcrlzine^ 
said  city  and   county  of     ;an  Francisco  to  dispose  of 
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portioAs  of  said  street,  or  otherwise  deal  with  or 
imepTor9   said  portioii  of  said  street  as  aald  oity  aad 
eouBty  may  dees  pr)r>«r;  and  repealing  all  acta  in 
eonfllct  therewith. 

(A.pproTed  by  the  uOTe  nor  June  S,  1931.  la  effeet  ^Uf^ust  14,1991.) 

Tbe  people  of  the  >t»te  of  California  do  enaot  as  folloxs: 

Jeotioa  1.   All  of  the  landa  koovB  as  ''Channel*  or  ''Channel 
•treat"  In  aald  city  and  oounty  of  ;;ian  Francisco,  southweatorly 
from  tbe  northeasterly  line  of  Seventh  street  in  said  city  sad 
eounty  are  hereby  granted  to  aald  oity  and  county  of  >an  Franciaco. 

:>ec.  2.   The  city  and  oounty  of  'an  franc Isoo  ia  liareby 
authorized  and  empowered  to  improve,  or  In  any  other  way  deal  In 
or  alth  that  portion  of  'Jhaonel  or  Channel  street  in  the  oity  and 
county  of  ;an  Fraaeiaoo,  aouthweaterly  froa  the  northeasterly 
line  of  ievsnth  street,  inoiudlng  the  ri^^ht  to  grant  to  the  per- 
sona o«niaE^  property  adjoinine^  upon  said  portion  of  ahaimel 
street  such  portions  of  said  v>art  of  Channel  street  as  the  board 
of  supervisors  of  said  oity  and  county  of  an  Fran^laoo  »ay  deea 
advisable,  and  to  deolare  the  reTcftialn(^  portion  or  portions  of 
said  part  of  Channel  street  a  publle  street  of  said  oity  aad 
county,  and  to  construct  and  laprove  the  mmm»  aa  a  street  of  said 
oity  and  county. 

"ec.  3.   All  acts  o.nd  parts  of  sots  In  conflict  )iere9lth 
are  h<^reby  repealed." 

Under  authority  of  this  act  the  :3oard  of  :upervlsor3  may 
elose  a  portion  of  .Channel  trtn-^t  and  grant  the  8band<»ied  portion  to 
persons  owning  adjoining  r>roi>erty  on  Channel  treet.   ^uch  action 
would  be  in  oonforj'ilty,  not  oaly  with  the  speolal  statute,  but  also 
with  the  general  legal  rule  th^t  where  lots  are  sold  by  "lot  nurabors" 
the  buyers  own  to  the  center  of  the  street.   for  that  reason  it  has 
uniformly  been  held  under  such  condltloas  that  upon  closing  a  street 
the  land  therein  reverts  to  the  adjoining  owners. 

This  8a'.ae  rule  is  f -  -  ^  -1-  -^  r  *'  -  opinion  -*  the  Court 

rendered  in  i''oGl??N  v.  '.T-T.'. 'I-'.'-l ,  supra. 

Hence,  If  the  ^sldth  of  Channel  "treot  is  dl-niaished,  the  parts  not 
neoes^sary  for  street  purpcaies  should  be  graatod  to  the  adjacent  owner 
la  oonfor rity  with  the  letter  and  the  spirit  of  the  lav. 

It  aay  be  contended  that  the  oity  has  the  right  to  otherwise 
Alspose  of  the  property  In  Jhannel  :5treet  by  reason  of  the  clause  ia 
the  statute  of  1931  which  states  that  "the  oity  and  county  of  3an 
Francisco  is  hereby  authorized  and  empowered  to  lajprove  or  In  any 
other  way  deal  in  or  with  that  portltm  of  Chaimel  rtreet^.   uor 
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answer  to  suoli  coatentlon   1»  that  the  nity  and    ;ouaty  of    5«n  rrfta«i*«» 
oaanot  deel   ia  or  with  Channel     treet  or  any  portion  of  it   in  any  wiy 
other  than  for  stre^*;   '^'.;"-'-'«i^53.       T^^It   "«f/it,   ^o   r^iiy  covered   by  the 
Court   la  i^cOI?^*  v.  find  tt,e  words 

in  the     tatute  undt^r  disousaion  do  uut   aimntid   tha  aubstantive  law  in 
regard  to   streets  and   thciir  use  find  oco 'pation. 

K»«peotfully  submitted. 


01  ty     ttomey. 


ro  the  - 
lorable  Board  of  :=:tap«>rTl«ors. 


^5 
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Aug.  Z,   1934. 


SUBJECT:      In  re    Question  as   to  whether  1934-35 

Budget  of  Urpenditures  complies  v/lth  the 
Landates  of  ^ectlon  20,   i^rticle  XI  of   the 
Ccnstitutlon,   coramonly  known  as  "Riley- 
atewart  Bill". 


Dear  uirs: 

You  have   sent  to  mi   a  ooraaunioatlon  addressed  to  your 
Board  by  the  Bureau  of  Governmental  i\e search,   wherein  the  }3ureau 
attempts  to   show  that   tie  proposed  expendit\ires  for  the   current 
fiscal  year  exceed  by  more  than  five  per  cent  the  expenditures  of 
the   iiaiaediately  preceding  fiscal  year,    and   that   tte   increoBO   in 
the   current  year's  exponditures  are  also   in  excess  of  the   amount 
of   the  decrease  in  expenditures  of  tha  fiscal  year  1933-34  below 
those   of   the  year  1932-33.     You  have    asked   that  I  analyze    the 
contention  Eiado  by  the  bureau  and  advise  you  if   in  my  opinion  the 
objections   to  your  budget  of  the   current  year  are  well  taken. 


OPINION. 

The  Bui'eau  treats  separately  the   tentative   budget 
submitted  by  the   school  department,    and  the  actual  budget  adopted 
by  the   board  of  sujjervisors   in  oonf crmity  with  the  provisions  of 
the   charter,    the   actual  school  budget  not   as  yet  having  been 
submitted  under  the  authority  of   the  :.chool  Code. 

The  San  i-'ranclsco  lichool  District  and  the  City  and 
County  of  Gan  Francisco   being  co-extensive  one  with  the  other  as 
far  as  area  and  taxable  property  is   concerned,    there   is  ^^rave  doubt 
in  rny  mind  ao  to  vjhuther  for  the  purposes  of  measuring  up  to  the 
mandates  of  section  20  of  Article  XI  of  the   Constitution,    the 
budgets  of  the   school  department   and   the  general  budget  of  the 
city  and  county   should  not  be   treated  as  one   single  budget. 
liee   CROWE  vs.    BOARD  OF   oUPERVlLORS   OF    ::TANISLAUL  COUITTY,    70   Cal . 
App.   Dec,  J)»  741.     However,    it   is  not   nocessary  to   determine  this 
fact  at  this   time   for  the  reason  that,   as  I  have  been  advised, 
the   actual  budget  which  will  be   submitted  to  the  'Joard  of   ..uper- 
visora  by  the  Board  of  :.d\ication  will  be  "within  the  limits  provided 
by  the  provision  of  the  Constitution  above  mentioned.     Therefore, 
I  will  give   consideration  only  to   the  general  budget  for  the   city 
and  county     indiich   is  subject   to   attack  by  the  bureau. 
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At  the  outset  I  may  state    that  I  have  made  no  check 
on  the   correctness  of  the  figures   contained   in  the   report  of  the 
bureau,   leaving  that  matter  to  the  Controller,   and  believing  that 
even  taking  the  figures  submitted  as  being  correct,    they  do  not 
show  any  violation  of   the   constitutional  limitations  upon  expendi- 
tures for   the   current  year. 

The   constitutional  provision  on  ohe   subject,   to-wit, 
Section  20  of  Article  XI,    is   as  follows: 

"Seo»  20,     The  expenditures,  other  than 
expenditures  to  pay  interest  and  redemption 
charges  ou  bonds  herotofore  or  hereafter   issued, 
of   any  county,    city  and   count;:^',   raunicipality, 
district  or  other  political  subdivision  of   tnis 
K»tate,    whether  or  not   operating  under  free- 
holders charters,    shall  not   in  any  year  exceed 
by  more   than  five  per  cantum  the  expenditures, 
other   than  expenditures   to  pay  interest  und 
redemption  charges  on  bonds  huretofor©  or  here- 
after issued,   of    uuch  county,   city  arid    county, 
municipality,   district  or   other  political   sub- 
division for  the  preceding  year  unless  previously 
author iised  by  two-thirds  vote  of   the  tiualifled 
•leotore  of  any  such  county,   city  and  county, 
district  or  other  political  subdivision,   or  by 
a  majority  vote  of    the  electors  of  any  such 
municipality  voting  at  an  election  held  for 
that  purpose  or  unless  previously  authorized  by 
the    -tate  Board  of   .-qualization  in  such  manner 
as  may  be  provided  by  law;     provided   that  no 
amount   e^qjended  in  excess  of    auch  five  per  centum 
shall  become   a  part  of   the   base  for  determining 
th«  Doaximura  expenditure  for  a  succeeding  year; 
provided  further,    however,    that  any  county,    city 
and  county,   municipality,    diistrict,    or   other 
political  subdivision  of   this  .:.tate  that  decreases 
the  amount  of  its  expenditui'es  in  any  year  or 
years  may  increase,   in  any  subsequent  year  or 
years,    the   aiijount  of  its  expenditures  by   the 
amount,   or   any  fraction  thereof,    so  reduced,   or 
by  an  a..iount  not  luore   than  five   per  contura  of 
the  amount  expended  in  the  year  immediately  pre- 
ceding.     The   limit atioriS  imposed   in  this   para^jraph 
shall  be  effective  until  June  ao,   1935,   but  the 
Legislature  may  impose   thereafter  the   same  limi- 
tations for   such  period  or  periods  as  it  may 
determine;    provided,    however,    that   the   limitations 
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upon  expenditures  imposed  or  authorized  by 
this   section  shall  not  apply  to  expendi- 
tures by  or  on  behalf  of  publicly  owned 
public  utilities,   including  publicly  owned 
facilities  operated  for   the  promotion  and 
accomodation  of   coianerce  and  navigation, 
irrigation  districts,    county  water  districts, 
reclamation  districts,   municipal  utility 
districts  or  netropolitan  water  districts 
organized  or  existing  under  the  laws  of 
this   ..tete  or   to  expenditures  arising  out  of 
any  gift,   bequest  or  donation. 

On  and  after  January  1,   1935,    the 
Legislature  shall  iieve  power,   by   two -thirds 
vote  of   all  the  mambers  elected  to  each  of 
the   two  houses,    to    liult    i.ho   arrount    of   taxes 
which  may  be   imposed  upon  real  and  personal 
property  according  to  the  value   thereof  for 
county  or    city  and  county  purposes." 

It  is  apparent   frcra  the   provision  quoted   tht.t  if   the 
City  and  County  is   to   increase   its  expenditures  for  the   current 
year  over  those  for  preceding  years,   either  ths   increase  must 
not  exceed  five   per   cent  of   last  yearns  expenditures,   or  an 
amount   ecxual   to    the  reduction  betv/een  the   expenditures  I'or   the 
year  1932-53  and  those  for   the  year  1933-34,     I  believe   that  the 
budgeted  expenditures  for  the  present  yoar  can  be   justified  under 
either  method* 

The  Bureau  sets  forth  in  its  report  certain  tables  of 
figures,   one  v.hich   takes  in  account   state   subventions,   and  the 
other  which  omits  them.     The   table  which  omits  the    subventions 
shows  the  following  rat  expenditures,   after  deducting  such 
expenditures  as  are  admitted  by  the  Biureau  to  be   exempted  under 
the    Constitution:      1932-33,    v22,lb8,206;      1933-34,    v£0,337,893; 
and  1934-35,    v 24, 074, 769.      I   am  advised,   hoi^ever,   by   the 
Controller   that   there   are   not    included   in  these  net   expenditures 
the   amoimtc  disbui-sed  for  the  relief  of   indigent,    sick  and 
dependent  poor  during  the  year  1932-33,   or   dixring  the  year 
1933-54,   and  that  during  ttie  first  mentioned  year   the   city  ex- 
pended for    this   purpose  approximately  ,; 4, 000, GOO. 00,   and   during 
the  past  year  approxiraately    ,3,500,000.00,   which  would  bring 
1932-35  expenditures  up   to   ^-26,156,206,    and   those  of  1933-34  up 
to  ^23,837,895.      The   tinount   expended  for   relief   in  1932-33,    came 
practically  from  the  proceeds  of  relief  bonds  voted  by  the 
psople  on  iuguet  30,    1932,   '.vhile   of   the   aijount   expended  for  the 
same   purpose   in  1933-34,    approximately  ,^2,500,000,00  was  from 
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the  surplus  carried  over  from  said  relief  bond  fund,   and  the  balance 
thereof  was  from  money  borrowed  from  the   . tato  pursuant  to   the  pro- 
visions of   the  i.tate  Relief  Bond  Act  of   1933.     It   therefore  appears 
that  if  the   city  is   entitled  to   tako  into  consideration  tl-^e   amounts 
which  were  expended  for  relief  during  both  of  the  years  mentioned, 
its  proposed  e>:penditures  for  the    current  year  are  well  within  the 
constitutional  limitation,   whether  we  base  this  year's   increase  upon 
a  five  per  cent  ixicrcase  over  last* year's  expenditures,   or  add  to 
last  year's  expenditures  the   amount  of   the  reductions  made  during 
that  year  below  the  y^ar  1S32-33, 

I  am  of   the  opinion  that  the  expenditures  for 
relief   should  be   taken  into   consideration.      .hile   bond  funds  which 
are  voted  fOi'  a  public   iiaprovemeat  and  ex^iended  during  any  particular 
year  might  not  bo  laado    the  baslfa  lor   expenditures  d\irlr!^  a   subsequent 
year,   I   believe    that  bonds  which  we  voted  for   relief   in  1932  are   In 
a  different   category,   and  that  expenditvires  made  from  the  proceeds  of 
their   sale   should  be  ^^iven  consideration  to  the   same  extent  as  if  said 
expenditures  were  made  from  funds  raised  by  taxes.     These  bonds  were 
issued  under  the  authority  of   section  403o  ol"    the   .olitioal  'Jode, 
which  authorizes  any  county  to   issue   bonds  Tor  any  purpose  for  which 
the  board  of   supervisors  is   authorized  to  expend  the  funds  of   the 
county*     Before   the    oond   isaue  waa    submitted   to    the   people   proceedings 
were  had  in  tnu   u/Upreiue  Ciourt   to  determine   if    such  bonds  v;ould  be 
valid  when  issued.     The   i^uoreme  Court  held   that  the  care  of   the 
indigent  and  dependent   poor  wan  a  charge   Bfjainst  tha  county  and  that 
the   bonds  if  issued  would  be  valid.      -.eoo^yNf   VHAWCISCO  v.   COLLINS, 
216  Cal.  187.      rhe   bond  issue  was  for    , -6,000, 000. 00,    and  was  to  meet 
the  cost  of    •carina  for    the  Indigent  sick  and  dependent  poor  during 
the  fiscal  year  1932-33."        as   tnis  was  a  county  charge,    the   board  of 
supervisors  coxild  liave  raised   the  necessary  amount  by  a  tax  levy 
(oee  t-ec.   4041.16  .  olitical   Code).      If   the   amount   necessary  had  been 
raised  from  taxes,   no  one   would  question  the  fact   that  expenditures 
should  be  taken  into  consideration  in  totalling  the   expenditures  for 
the  year.     I  can   see  no  reason  why  the  rule   should  be  otherwise, 
because   the  board  of   supervisors  provided  the  nocescary  funds  by  a 
bond   issue* 

The  provision  of  the  constitution  uses  the  word 
"expenditures".     Under  the  well    settled  rule   of   statutory  construction, 
the  word  must  be  given  its  ordinary  meaning. 

The  District  Court  of  Appeal  of  the   Third 
Appellate  District   in  the   case  of   GHOi.!-.  vs.   ..Ui LiiiVIoOi-cL.  OF  LTAi^JIi>LAUS 
COlJliTy   (previously  cited)    lias   attempted  to   define   the   word  "expendi- 
tures",   and  uoet.   thu  follov/ing  language: 

"The  word  expenditures  is  broad  enough 
to  include  every  item  of  payment  and  every 
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dollar  of  money  paid  out  by  the   county 
Irreapeotlve  of   the   source  from  which 
the  money  Is  obtained." 


The  bureau  takes  the   position  that  on  application  for  a  hearing 
before   the  Supreme  Court,   the  latter  court  practically  nullified 
the   ruling  of   the  Vif^trict  Court   of   Appeal.      I   cannot   n:';ree   with 
this  contention.     The   .Supreme  Court  declined  either  to   approve 
or  to  disapprove   the  action  of  the  lower  court,   and  the   decision 
stands  as  the  only  Judicial  expression  on  the   subject. 

I  aia  therefore  of   the  opinion  that  when  we 
determine  the  "expenditures"  for  the  year  1932-33,   we   should   take 
into  conalderation  the  amount  expended  for  relief.     It  also  follows 
that  the   same  ruJLe  s)iould  be   applied  to   the  expenditures  for  the 
same  purpose  during-   the  year  1933-34,     A  portion  of   these  ex- 
penditures ytere  made   from  the    surplus  furdsof   the  1932  I^eli^f 
Bond  Issue,    and  the  remainder  borrowed  from  the  .'tate  under  the 
Relief  Bond  Act.     If  these  funds  were  not  made  available,    taxes 
would  have  been  levlsd  to  meet  the   epiergency,    nnd  as  we  liave 
already  shown,    the  sxpenditures  made  from  tax  funds  would  have 
been  added  to   the  1933-34  expendit\ires;      and   there   is  no  reason 
why  the  funds  v;hich  were  utisd  should   aot   be    treated  in  the   same 
way. 

It  therefore  appears  to  me   that  the   objections 
made  by  the  Bureau  of  C o ve rximen tal  Restjaroh  are  not   well   taken, 
and  that   the   budgeted  expenditures  for  the   current  year  do  not 
exceed  the   limitation  provided  oy  the  Constitution,   and  you  are 
advised  accordingly. 

There  are  other  questions  adverted  to   in  the 
report  of  the  bureau,    such  at  v.Iiethor   jtato   subventions  shoulJ.  be 
taken  into   consideration  in  deteriainlng  the  awoimt   of  annuiil 
expoudltures.     As  I  l^^ve   already   r>Lown,   wo  are  vojJ.  \7ithin  our 
limitations   fca*   the  present  year  whether  we  teke   them  into   con- 


sideration or 
point  at  this 


exclude 
time. 


them,    it   is   not  nocosGary  to   duternine   this 


Very   truly  yours. 


CITY  ATa'CrihTSY. 


To  the  Board  of  Jupervicors, 

Copies  to  the  Controller, 
Mayor, 


'.ncT  vf^anrt    .•?> 
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/lU^st    11,    1934. 


JlTBJ^vCT:  naritfibls     oHoitation 

-  .■  _ .   -.nee,   ss   presented  on 
July  30,   1934,    Is   const itutlonel. 


Oentlaren: 

The  other  dny  you  reqiMsted  that  this  office  ??iTo 
Vtttten  e^    -         Ion   coicemin^:  l  \e   oonstltuti  .nality   of   the 
Charltabiu      ..icitatioa   -rdiaanoe  now  about   to   be  finally 
pasaed  by  your  body. 

Tba   Inetncaent   In  qu-jstlon   Is  fully  published   la 
tHe  Calendar  of  your  board   for  the  TBaatin^  '.eld  on  July  30, 
1934,  and  one  of  my  deputies  opined  at   thnt   tlPia  In  regard 
to  its  legality. 

opi?tia?f. 

It  has  been  suggested   th&t   the  decision   of  our    ;tate 
SuprwM  Court   in  the  matter  of    viLLlA'    J.   :jr.'-fr.  as  reported 
in  Voliwe  172  '^fil.   at   pr.-^g  47,    Indicetos  that  en  enaotffent 
as  the  ona  before  us   is  un  •  >   "titutional  and  volt?.        A  eereful 
reading  of  th«  aforesaid  f  <»ion  of  opiaion  by  our  highest 

ap-.ellate  trlbuQ.'»l    unrnist-  and   p-sltlrely  ass^everates 

tfca  Tery  opposite  of  suoh  ^    r^tinn,   ftnd  girea   sanction  to 

such  lesisletlon. 

In  the  foregoing  litigation  t^*"   '"^  .rt  took  consider- 
ftWL*  apece  and   ;>eln  to  point  otit  that   t  rity    ^o-^rlsslon 

was  granted  an  arbitrssry  t^ni    inoontestabi  ^rity  to   ?rent 

or  daay  le  rmits  to  eij^ega   in  a  pursuit   hnv.        .or   its  jmr  oae 
a  charitable  solloltetlon  character.        .he  rullnt;  of  aald  body 
was    sunreT^e  -^rid    it   was   not   I'  nt   upon    It   to   consider  any 

of  tv^e   factors  nBcea^ary  to  it-ht  eoicerning  the   right- 

eousness,  lewfuliesa   tnd    i ut'^  of  the   soliciting  ngency 

and   ita  purr!<^3es. 

9«%  the    court    i  idlcflted  that    If  the   said   Board  had 
bean   giren  the  power  to  deny  or  grant  t>  -mlt  upon  the  absence 

or  presence  of  certain  c  >ndltiona,   th«      .    ...nee  t  uld   be  legal. 
ie  hsye  obrlated    such  object I'^niibla   fentures  Trcgn   the  ordinance 
before  ua.       A  psaaaga  froc   t  -^iaion,   «ftilch  was 

Joined   in  by  a  majority  .-.e  be.  .  .  ^     ..     ...        .  rasia   Jourt,    suc- 
cinctly  stetaa  the  principle   iuTolYed,    in  thia  laagxiaga: 
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"The  ocoupetion  of  soliciting  contributions 
to  charitable  purposes  is  clearly  »o  fer  subject   to 
the  police  ■nower,   th'-.t    it  may  ba  r^j^laed  by  laws 
or  ordinances     r'-vidiri*-;   for  fi   retti-^onable   supervision 
oyer  t':\e  persons  eni<?;H;::ed   therein,  and  for  the   appli- 
cation and  use  of  the  ooitrlbutikfla  received  to   the 
pur^fses  Intended,   in  order  to  prevent  unscrupulous 
persons   fr<jm  obtelnln,*;  xaoney,   or  other  tiilrii;o,   under 
the  preten?5e  that   they  were  to   be  applied  to  charity, 
end  to  prevent   the  vroagful  dlvereloa  of  such  funda 
to  other  uses,   or  to  secure  thcsa  a-^aiust  waste* 
measures  reaso-ably  tending  to   secure  thase  eada  are 
unquesti ;aably  valid* 

"If  the  i>  dinanoea  in  quoatloa  here  were  reason- 
ably appropriate   for  the  attainment   of  these  objects, 
there  could   be  no  valid  objection  to    them  baaea  on 
the  ground   that   they  deprived   persons  of  liberty,   or 
unduly  restricted  tliea  in  tbe  pursuit  of  h   -    laoss. 
But  they  do  not  ;«erely  empower   the  i.unioi  sarities 

Coffiisission  to   inquire  or  examine   into  the   euaraoter 
of  persons   soliciting  for  charity  and  withhold  permits 
frota  ail  vs  o   do   not    co-e  within   flxecl   standerds   of 
character  and  fltaosa.        i'hey  give  the  cor.   ission 
absolute  and  arbitrary  rto-ser  to  forbid  any  'j'sreon 
fruia  sclliiltlng    for   c  ^arlty,   regardless  of  his  per- 
so  ;al  cUar-acter,   «s>orth,  or  fltaeas*       Ho  standard  of 
olMiraoter  or  fitness  is  set  by  «hl«i^  the  ooomissioa 
Is  to  be  elided   in  glviai;  or  id,thholdlna;   pe.  raits. 
The  only  thing  required    is  thst   the    cor.ani9slon  shall 
find  that   the    *obj«ct   of  aald   solicltatiori    is  worthy 
aind  meritorious.*        i:'©r>on8  of   the  hi£he»t   ohsractar, 
desiring  to  solicit   for  a   worthy  cause,  miKht   be 
refused   a   perin.lt   for  ao  reason  except  the  arbitrary 
will  of  the   eoiiiEiisslwn.        ..very  perncju   :\at^   the  ri,>.t, 
under  our   constitution,   and    nerhsps  without    its 
guarantee,   to   solicit   contributions  for  a  tskt  thy 
charitable   purrx^se,    provided   he  acts   in  i5ood   fnlth 
and   h<mestly  applies   thaia  to  that  purpose.        The 
crdittanoea  «:lve  the  oo?nal8sion  power  to  deprive 
perso  .H  of  tht.  t  rv^:bt  without   cause  or  reason.        To 
the  extent  thet   they  give  this  arbitrary  power  they 
are  contrary  to   the  cxstitutlon  qthH   void,* 

Numerous  other  decisions  la  California  announce  the 
basis  upon  which   is  pr«dlr    '     '   the  regulatory  power  and  thi 
medium  of  execution    .nd  i  stratlon  as  pursued   in  this 

legislation.        .A   very   thorough  and   nieticuloua  ataterent   of 
the  law  is  to  be  found   in  the  followin^s  eases: 


I 
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QAYLJnj  T.    cm  C?  ?A3AD1«A.   175  J«il.    433; 

in   ..e   j- >...-■  :. .   93    :el. -pp.    ^1; 
P.^v'PL?';  ▼.    K.  J  il.   93  Cal.vpp,    51. 


"iiony  o&sea  are   to  be   found   ^  '  iiic-;  or u i  u:a» 

OttS  prohibltlisg  sets,   or  even    tho  .      in/    of   tradas 

or  ooc  :.patlcn3,   without   procuring  parwits  whloh  may 
be  issued  at   ttie  discretion  of  the  council,  aayor, 
or  soma  other  city  officer  or  de oertinorit ,   an^  tha 
fact   that   tiie   dispensing;  power  was  apparently  con- 
ferred without  restraint  or   '^ualifieatioa  has  been 
regarded  as  arisit^^  sareiy  fro;.,  the  difficulty  of 
defining  In  adT&.ioe  upon  what,   c    sditi.iis   the   perraita 
•hall  be  given  or   iha  uispea.  ower  exercised. 

It  has  been  said   tl.at   it    is  ;.    .    .^  be  aaa^isted  that 
the  council  or  officer.    In  cjcerclsin^  the  dispensing 
powsr,   «ili  act  artibrarily,   or  rwiae  than  in 

the  exercise   uf  a   a     :  .:*.   clscirit 

MJJLoA_j_  J,  (5th   ..d.) 

In  Yiew  of  tae  forego lii^,   you  are  adYlaed  that   tbe 
ordinance  aa  presented   is  perfectly   legal  taud  constitutional. 

."lOiipectfulIy, 


To  the  - 

Board  of  .>uperYisora. 
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August  17,1934. 


SUBJECT »  Registration  of  Persons  or 
Firms  Performing  Electrical 
Work. 


Dear  Sir: 


You  liave  asked  an  opinion  of  this  office  as  to  whether 
or  not,  under  the  provisions  of  Ordinance  No.  11.111,  a  plant  ovmer 
has  the  right  to  Install  electrical  work  for  a  tenant  and  make  a 
charge  therefor. 

OPINION 

In  the  above  mentioned  ordinance  there  Is  a  clear  dis- 
tinction between  a  plant  owner  and  a  master  electrician  and  the 
other  designations  given  In  Section  1.  Under  said  Section  1  a 
plant  owner  Is  limited  to  doing  or  Installliig,  under  his  or  Ita 
supervision,  electrical  or  fixture  work  by  means  of  employees 
directly  and  regularly  employed  by  said  plant  owner  In  premises 
which  he  or  It  occupies  or  operates  as  owner  or  lessee,  and 
Section  9  of  said  ordinance  further  limits  said  plaoit  owner 
"to  do  their  own  electrical  and  flxtiire  work  on  their  own  prem- 
ises by  their  own  employees". 

Inasmuch  as  the  question  asked  by  you  in  yotir  letter 
states  that  this  plant  owner  wishes  to  do  work  and  charge  tenants 
therefor,  it  wovild  seemingly  be  cleeu?  that  in  so  doing  the  plant 
owner  la  not  doing  his  or  its  own  work  but  is  doing  work  ordinarily 
performed  by  an  electrical  contractor  and  in  so  doing  wo\xld  be 
violating  the  spirit  and  letter  of  said  ordinance  ajid  said  work 
should  be  done  by  one  registered  as  a  master  electrician. 

Therefore,  you  are  advised  that  yovjr  Department  has  a 
right  to  insist  that  persons  doing  said  class  of  work  shall  be 
so  registered  and  pay  the  proper  fee  therefor. 

Respectfully, 


-uirmnm^fST 


RALPH  W.  WILEy, 

Chief, 

City  Department  of  Electricity. 
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August  17,  1934. 
SUBJECT:  Reassignment  of  Probationary  Teacher. 

Gentlemen: 

This  office  Is  In  receipt  of  your  request  for  an  opinion, 
as  follows: 

REQUEST 

**0n  May  2,  1933,  by  resolution  of  the  Board  of 
Education,  Miss  Slevers'  service  as  a  probationary  teacher 
was  discontinued.   This  resolution  also  provided  the  manner 
In  which  the  displaced  probationers  were  to  be  reassigned. 
The  pertinent  portion  of  said  resolution  reads  as  follows: 

'That  order  of  right  of  reassignment 
In  each  list  be  determined  by  date  of  original 
appointment  as  a  probationary  teacher  -  the  one 
earliest  appointed  shall  rank  No.  1,* 

"The  teacher  In  question  was  placed  on  the  Eligible 
List  In  accordance  with  the  date  of  her  probationary  appoint- 
ment -  which  was  September  10,  1931.  Miss  Slevers  claims 
that  the  probationary  date  of  May,  1923  should  have  been 
used,  liiloh  date  was  her  original  probationary  date  prior 
to  her  resignation  from  the  Department. 

"It  Is  ray  imder standing  that  you  have  rendered 
a  verbal  opinion  affirming  the  contention  of  Miss  Slevers 
In  this  matter,  namely,  that  the  probationary  date  of  May, 
1923,  is  the  date  which  is  to  govern.  Would  you  kindly 
confirm  the  above  for  the  purpose  of  our  recorda^?" 

OPINION 

This  opinion  confirms  the  verbal  opinion  given  to  you  sometime 
ago  In  connection  with  the  above  matter.  The  language  is  clear  ajid  un- 
ambiguous. Consequently  the  May  1923  date  governs. 

Respectfxilly, 
BOARD  OP  EDUCATION  ■"  CITY  ATTOKNEY 
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August  20,  1934* 

SUBJECTS     In  rmt     Um  of  Incoo*  fjnMt  Water 
Depajrtartont  to  pay  bond  Int«r«at 
•sad  Redamption  Chargoa  on  Heteh 
Bstohy  liotnda. 

Daar  Slri 

I  haT«  your  r«qu«at  that  I  adTls«  you  If  it  will  ba  legal 
at  this  tioe  to  pay  bond  interest  ami  redemption  cliar^ea  upon  the  bonds 
TO  ted  for  the  Hetoh  lietehy  projeet  out  of  aurpltia  earnings  of  the 
Water  l  epartoent* 

OPIIflQM 

Section  127  of  the  oharter  reads  as  follows t 

"Heceipts  froa  each  utility  operated  by  the  eoo- 
Bdssion  shall  be  paid  Into  the  eity  Mid  county  treasury  and 


I 


■aintained  in  a  sepax*ate  fund  for  each  mxcii  utility*  Appro- 
priations fr<»a  stich  funds  shall  be  cmde  for  ttie   following 
furposes  for  each  sueh  utility  in  the  order  naned,  visi 
a)  for  the  payment  of  operating  eaipensesp  /lension  charges » 
and  proportionate  pajfuents  to  s  ch  coapensation  and  other 
Insurance  and  accident  reserve  funds  as  the  ccnmission  may 
establish  or  the  board  of  superYisors  ta&y  r^xdTm$   (b)  for 
repaiz*8  and  naintenancei  (c)  for  depreciation  as  herein- 
after describedi  (d)  for  the  paynent  of  interest  ax\€i   sink- 
log  funds  on  t>ie  bonds  is  trued  for  ao(}ui8ition,  construct- 
ion or  extensions;  (e)  for  extensions  and  iraprovementsi 
and  (f)  for  a  surplus  fund." 


Section  12r  of  the  charter  designates  the  sevez*al  utilities 
w  leh  shall  exist  pursuant  to  the  ciiarter  rovisions*  'Aiey  are 
(a)  the  San  Francisco  Runioipal  railivay;  (b)  the  i^*n  Francisco  water 
deparlanenti  (e)  t^he  Hetoh  Hetohy  project  (vmtil  titui  completion  thereof , 
when  it  shall  be  nerged  with  t}ie  water  department);  and  (d)  airport » 
etc. 

As  long  as  one  utility  exists  and  is  operated  separately 
frost  anottiar  the  receipts  for  one   utility  eannot  be  used  to  tneet  tlie 
expenses  of  the  other* 

In  construing  the  prorision  in  our  old  oharter  siiailar  to 
section  127  t^ie  Suprens  Court  in  the  case  ot  UHL  w«  liADARACCO,  199 
Cal.  at  pA(7e  270,  held  that  disburs«nents  from  the  receipts  of  a 
utility  eoald  be  nade  o:ily  in  the  order  named*  In  otlier  words* 
before  money  oo-  Id  be  appropriated  for  extensions  and  iiaproveiaents  - 
operating  expenses,  pension  cltarges,  the  costs  of  repairs  and  main- 
tenanee,  depff«eiation  cliarges  and  bond  interest  and  redemption  charges 
would  all  >iAre   to  be  met* 
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T}ittrefor«,  y^j^n  ttm  Incaem   from  any  utility  is  more  than 
sufficient  to  pay  ti^m  rmrloum   ohar^os  B*ntionad  in  saetion  127  tha  ax- 
oass  goas  into  a  sttrplus  fund*  This  fund  resialna  a  part  of  tha  partic« 
\ilar  utility  until  it  raaehaa  an  aootmt  aqual  to  tnenty-flve  pareant 
of  tha  total  expa.>:bdittiFa  of  sueh  utility  for  oparation,  rapairs  and 
■alntaaaaaa  for  tha  precadln^  fiscal  yaar  and  tharaaftar  any  azoaas 
anr«r  and  abova  thia  aaiount  aay  ba  tranafarrad  by  tha  boajrd  of  supar- 
▼isors  to  tha  ganareil  fund* 

In  Tiav  of  tha  saotions  of  tlia  ehartar  aantionad*  bafora 
iforplua  aajnnlnga  of  one  utility  can  be  used  to  saaet  tlio  bond  interest 
and  redaraption  ehargaa  on  bonda  isauad  for  another  utility,  they  must 
first  flov  into  tha  ganarml  fund  of  tha  city  and  than  are  subject  to 
appropriation  by  tha  board  of  auperrisors  by  the  annual  or  by  a 
■applamental  appropriation  ordinanea* 

Reverting  to  section  122,   you  will  note  that  whan  tha  notch 
detohy  project  Is  •oiq^letad  it  shall  ba  merged  with  tha  San  Francisco 
aatar  departaiMit* 

v?hile  I  realise  that  tha  matter  :>f  t>ie  completion  of  tha 
ietoh  hmtohj   projeot  ia  a  (tuaatlon  of  fact  ratiier  titan  of   law,  frost 
tha  inf orfsation  that  I  now  have  before  na  I  aai  of  tha  opinion  that  it 
eamiot  ba  aald  that  ttoa  iiat«li  Hatehy  projeot  is  completed*  Tha  people 
lm,rm   Juat  votad  a  bond  Inm*  ot  tS^OOdyOOO  to  increase  the  stors^a 
jtapacity  of  tha  ilet^  lletehy  reservoir  and  also  addltionAl  bonds  to 
%ttild  additional  pipe  lines  #.ich  will  carry  tlie  watara  over  tha  bay 
af  oan  !  rancisco* 

In  addition  to  Uieaa  facta  we  )iave  a  tun-  el  eapaeity  for 
»thing  over  400,000,000  gallons  of  water  p^r   day  and  at  the  present 
thaFa  ia  a  single  pipe  line  with  a  capacity  of  60,000,000  callona 
par  day  w  J.ch  conneets  th»   tunnels  constructed  in  the  htmrPA     evada 
Mountains  with  tlie  one  eonstrueted  in  the  coast  Rango*  ttftdovtbtedly 
additional  pipe  lines  will  be  nooaaaary  in  or^ter  that  we  aay  avail 
oaraalves  of  the  full  capacity  of  tha  tunnels* 

>>ur  water  appropriations  in  the  mountains  are  even  in  exoess 
ot   tha  400,000,000  gallons  per  day  axid  I  cannot  xnale  that  when  we  have 
assipletad  the  line  to  the  extent  of  making  60,000,000  ^allona  avail- 
Iskle  that  the  project  is  oompleted*  &uch  a  ruling  wooild  jeopardise 
the  rights  whioh  we  ixave  in  the  noimtsdna  at  the  present  tine,  for 
If  we  adnitted  that  tiae  roja«t  «aa  aosr^leted  and  that  we  did  not 
iatond  to  avail  ourselves  of  store  tium  the  60,000,000  gallona  per  day 
■lULA  «s  are  now  equipped  to  receive,  the  ransdnder  rtf   tho  waters 
jihiah  we  are  now  spillli^  at  ti.e  Moocaaln  plaint  woveld  beomae  abandoned 
Isaters  and  would  be  sxibjeot  to  appropriation  by  other  persona* 
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in  rlmm  of  tli*  fojr«golng»  you  are  advised  tliat  in  my  opinion 
Vam  ABtdh  Het^ij  prej«et  is  not  eoi^leted  and  t^ie  proYisiona  of  seetion 
182  of  the  ohartor  do  not  apply. 

R«8p««tfullyy 


CITY 


Mr*  Adolpli  ttl. 
Board  of  taHwlaorSi 
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August  20,  1934. 


SUBJECT:  Marriage  of  Displaced 
Probationary  Teachers. 


Dear  Sirs: 


This  office  is  in   receipt  of  your  recuest  for  an 
opinion  as  follows: 

RBC^U'iIST 

On  September  26th,  1933,  the  Board  of  Education 
adopted  the  following  resolution: 

"That  jection  5,  Marriage  of  A'oaien  Employees, 
Article  XII  of  the  Hules  and  Regulations,  be  amended 
to  read  as  follows :- 

"A  married  woman,  except  when  the  husband  is 
incapacitated,  3^all  not  be  roc-^minonded  for  employ- 
ment.  The  marriage  of  substitute  and  probatio.iary 
women  employees  sliall  malce  theia  ineligible  for 
farther  empioyasnt ;  Provided  tiiat  tlie  marriage  cf 
a  displaced  probationary  women  teacher  whose  teach- 
ing service  is  satisfactory  after  having  served 
threo  vjo  iplate  years  us  a  probotioriary  teacher  or 
as  a  probationary  teacher  and  subsaciuentiy  as  a 
substitute  teacher  under  appointment  by  the  Board 
axiuli  not  disqualify  her  for  subsequent  appoiatment . " 

A  teacher  who  served  as  a  substitute  from  February  5th, 
1930,  to  Decerr-ber  31st,  1930;  as  a  probationer  from  January  5th, 
1J31,  to  July  let,  1932;   and  as  a  substitute  thereafter  fur  a 
period  of  oae  year  and  two  months,  and  who  was  marriad  during 
her  peid)Od  of  teaching,  now  claims  th«t  she  is  exeiipt  from  the 
provisions  of  the  forogoing  resolution.   x-leaac  adviae  na   of 
the  corvootnesa  of  her  claims. 


OPINIOIJ. 


There  being  no  question  concerning  the  right  of  the 
Board  of  Education  to  pass  a  reoolutiou  sucn  as  the  foregoing, 
I  am  confronted  only  with  the  question  of  intei-pretation.   A 
resolution  such  as  that  passed  by  the  Joard  of  Education  is  in 
all  respects  similar  to  a  statute.   Consequently,  the  rules 
of  statutory  construction  must  apply. 


,*«.,  ,-- 
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Courts  aro  liniited  in  Interpreting  statutes,  which 
interpretation  must  be  based  on  the  language  used,  and  the  Court 
has  no  power  to  re-write  the  statute  so  as  to  make  it  co  form 
to  a  presumed  intention  which  is  not  expressed.    (SEA  BOARD 
AGCSPTAUJli:  CQIix  JRATIOi:  Vs.  SliAY.  214  Gal.  361.) 

It  is  quite  possible  that  the  Board  of  Education  had 
in  mind  an  intention  other  than  that  which  was  expressed  in  the 
proviso  but  the  courts,  in  the  iut^^rpretation  of  statutes,  can 
neither  Insert  therein  what  has  bean  omitted  nor  omit  therefrom 
what  has  been  inserted  therein  but  must  siraply  ascertain  i^nd 
"declare  what  in  terms  or  in  subotanca  is  contained  therein. 
( In  Re  HAIN33 ,  68  Cal .  App .  522 . ) . 

Further,  a  cardinal  rule  of  interpretation  is  that 
a  statute,  free  fron.  ambiguity  and  uncertainty  needs  no  inter- 
pretation.   (CCIIOFIBLD  V3.  GITY  OF  LQ8  ^NG.'-JLSS.  120  Cal.  App. 
240.) 

In  the  instant  situation  I  have  before  me  e  resc;lu- 
tlon  of  the  Board  of  ciducation  whLch,  when  read  without  con- 
sidering the  various  problems  of  the  Board  of  riducation  in 
connection  with  matters  of  this  kind,  is  quite  clear  but, 
when  read  in  the  light  of  the  intention  cf  the  Board  of 
Education,  might  be  given  a  different  meaning.   However, 
only  by  adding  words  to  the  proviso  can  the  meaning  of  the 
Board  of  Education  be  carrieu  out. 

I  am  Informed  that  the  Board  of  Education  intended 
that  a  probationary  teacher  had  to  conplete  three  years  of 
such  service  before  coraing  within  the  secondary  category  of 
the  proviso,  but  when  this  second  part  of  the  proviso  was 
X>a8sed  no  mention  was  made  of  three  years  of  probationary 
service,  an;  the  language  itself  is  plain  and  unambiguous. 
Bit  three  years  of  either  probutionary  or  substitute  service 
is  required  by  th  resolution  no  matter  how  it  is  read. 

Under  these  circui-stances,  it  is  uy  opinion  that  a 
teacher  who  tsaches  as  a  probationer,  is  married  and  is  dis- 
placed by  the  Board  of  'r::ducatic'.  end  subsequently  renders 
service  as  a  substitute,  the  combined  probationary  and  sub- 
stitute teaching  totaling  at  least  three  years,  is  not  barred 
fron  teaching  in  the  ien  Francisco  'School  System.   However, 
three  years  of  such  combined  teaching  is  necessary.   In  the 
instant  ca^e  the  teacher  lacked  the  required  three  years  and 
is  therefore  barred  by  the  resolution. 

Respectfully, 


cin  att:i  iiY. 

To  the  - 

Board  of  Education, 
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Aumist  22,   1954. 


SUBJECT:  In  rmt     Appointment  of  Inspectors 

of  Police* 


Gentlemen  I 

I  have  before  me  your  request  wherein  you  ask  that  I  ad- 
vise you  as  to  whether  inspectors  of  police  serving  In  the  Police 
Department  hold  their  positions  subject  to  civil  service  exami- 
nation, or  n^ether  they  may  be  appointed  by  the  Chief  of  Police 
as  they  were  prior  to  the  advent  of  the  new  charter* 

OPINION 

Section  2   of  our  present  charter,  irtilch  deals  with  the 
powers  of  the  City  and  County  of  San  Francisco,  as  well  as  with 
the  powers  and  duties  of  the  officials  thereof,  contains  the 
following  provision! 

"All  functions  of  the  city  and  county,  and 
the  powers  and  duties  of  officers  and  employees  charged 
with  the  performance  therefor,  as  these  shall  have  been 
apportioned  among  departments  and  offices,  and  lnstl» 
tutions,  utilities,  bureaus  or  other  subdivisions 
thereof,  as  existing  at  the  time  this  charter  shall  go 
Into  effect,  shall  continue  to  be  the  functions  of  such 
depsurtments  and  offices  and  the  powers  and  duties  of 
officers  and  employees  aa: igned  thereto,  except  as  in, 
or  under  authority  of,  this  charter  otherwise  specific 
cally  provided*  The  legally  autliorised  officers  and 
employees  of  each  of  said  departments  and  offices  or 
subdivisions  thereof  siriall  continue  as  the  officers 
and  employees  of  said  departments  and  offices  or  sub- 
divisions thereof,  subject  to  the  conditions  governing 
their  respective  appointments  to  such  positions,  and 
except  as  In  this  charter  otherwise  provided;  etc*" 

In  November  of  1930  tiiere  was  sutMnitted  to,  artd  a')proved 
by  ttie  electors  of  the  city  and  county,  an  amendment  to  the  then 
existing  charter,  designated  as  amendment  No*  51.  The  amendment 
superseded  the  then  existing  section  6  of  chapter  V  of  article 
VIII  of  the  charter* 

It  established  a  bureau  of  inspectors  in  the  Police  De- 
partment in  the  oity  and  County  of  San  Francisco  and  gave  to  the 
members  of  said  bvireau  the  rank  of  Inspector*  It  confirmed  tlie 
tlien  existing  detective  sergeants  to  thie  rank  of  Inspector,  px*o- 
viaed  that  the  number  of  insuactors  would  not  exceed  one  for 
every  eighteen  members  of  the  Police  Department*   It  also  provided 
t>iat  the  Chief  of  Police  might  detail  from  time  to  time  members 
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of  hl«  department.  In  addition  to  said  Inspectors,  for  the  perfojna- 
ance  of  duties  In  the  bxireau  and  that  th.e  men  so  detailed  should  b© 
known  as  assistant  Inspectors  and  that  they  night  be  remoired  from 
this  detail  at  the  pleasure  of  the  Chief  of  Police* 

The  amendment  further  provided  that  the  vacancies  in  the 
rank  of  Inspector  should  be  filled  by  the  Chief  of  Police  from 
those  detailed  as  assistant  Inspectors  and  that  said  appointments 
flhoxild  not  be  subject  to  competitive  examination.  'ITiose  appointed 
to  the  position  of  inspector  could  not  be  removed  from  the  de- 
tail withov.t  a  hearing  before  the  board  of  Police  Uoomissloners 
and  their  removal  from  the  detail  did  not  necessarily  remove  them 
from  the  department.  They  were  also  permitted  to  take  competitive 
examinations  from  the  respective  ranks  which  they  held  at  the  time 
they  came  into  the  bureau. 

In  Section  35  of  o-ar   present  charter  it  is  provided  that 
all  positions  in  the  Police  I^epartment  legally  authorized  slmll 
be  continued,  and  incxmibents  therein  legally  appointed  thereto 
shall  be  continued  as  officers  and  employees  of  the  department 
under  the  conditions  governing  their  respective  appointments  ex* 
cept  as  otherwise  provided  in  the  charter* 

The  present  charter  is  silent  as  to  any  rcmk  in  the 
Police  Department  except  insofar  as  it  fixes  the  salaries  and  com- 
pensations for  the  respective  ranks* 

Under  the  language  mentioned,  as  contained  in  Section  55, 
there  can  be  no  question  but  that  those  persons  wlio  hold  the  rank 
of  inspector  in  the  Police  L^epartment  retained  their  positions 
under  the  present  charter,  but  they  hold  those  positions,  as  it 
is  said  in  the  cliarter,  "under  the  conditions  governing  their  re- 
spective appointments".  Therefore,  if  an  inspector  should  be 
guilty  of  any  offence  or  violation  of  the  xniles  and  regulations 
of  the  bureau,  he  would  be  subject  to  fine  or  removal  from  the 
bureau  pursxiant  to  charter  amendment  No.  31  above  mentioned. 
This  being  the  case,  it  appears  to  me  that  the  members  of  the 
bureau  hold  their  positions  as  a  detail  rather  than  as  a  rank. 
There  is  nothing  in  the  present  charter  wMch  will  disagree  with 
this  view  of  the  law* 

As  I  have  nlready  said,  it  is  quite  evident  froa  the  pro- 
visions of  section  55,.Thlch  is  the  section  in  our  present  charter 
dealing  with  the  Police  Conmission,  that  tliose  who  framed  the 
charter  intended  to  avail  themselves  of  many  of  the  provisions  of 
the  old  charter  insofar  as  the  regulation  of  the  membership  of 
the  department  was  concerned*  For  instance,  the  nolice  oOTsnission- 
ers  aire  given  all  the  powers  and  duties  that  they  >iad  under  the 
old  charter,  except  as  provided  in  the  new  one. 
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section  35  sots  forth  the  compensations  which  will  attach 
to  the  various  positions  In  the  department.   It  cannot  be  said  that 
It  was  the  intention  of  the  charter  framers  that  in  all  cases  the 
oonpensmtion  fixed  designated  a  rank  which  covdd  be  attained  only 
by  pr(»iotlonal  examination,  for  it  may  be  noted  that  Inspectors  are 
to  receive  a  oomj^ensatlon  of  |2760,00  per  year,  while  the  next  lowest 
official y  as  designated  by  salary,  is  the  photographer  who  receives 
$2700.00  per  year*  Certainly,  It  will  not  be  contended  that  in- 
spectors can  only  be  made  promotional  fron  the  position  of  photog- 
rapher. 

I  SB  therefore  of  the  opinion  that  it  was  the  intention 
of  the  framers  of  the  present  charter  that  no  change  should  be 
made  in  the  manner  of  filling  the  existing  positions  in  the  Police 
Department.  Under  the  old  charter  the  office  of  lnspoo1;or  was 
merely  a  detail*  Time,  one  who  was  assigned  to  that  position  co\ild 
not  be  removed  from  It  wdthout  the  consent  of  the  Police  Coiaxalsslon 
but  If  he  was  romoved  from  it  he  did  not  necessarily  forfeit  his 
membership  in  the  Police  Department. 

Section  2,  which  is  quoted  above,  gives  to  the  Chief  of 
Police  the  same  powers  and  duties  which  he  bad  vmder  the  old  charter 
unless  these  powers  and  duties  are  taken  away  from  him.  Under  the 
old  charter  the  Chief  of  Police  had  the  right  to  detail  man  to  the 
position  of  assistant  inspector  and  to  appoint,  without  civil  serv- 
ice examination,  inspectors  from  among  those  who  wej*e  serving  as 
assistants.  I  can  find  notliing  in  the  charter  which  changes  the 
method  of  the  appointment  or  promotion  of  the  officers  and  members 
of  the  Police  l^partment,  nor  any  provision  which  woiild  take  from 
the  Ghiaf  of  Police  the  power  to  detail  men  to  the  position  of 
Inspector. 

\'d:x9n  we  take  into  consideration  the  charetcter  of  the  work 
which  an  Inspector  yerform«  and  the  difficulty  of  truly  testing  by 
examination  whether  a  person  iias  the  requisite  qualifications  for 
the  position,  I  am  of  the  opinion  tliat  if  the  charter  framera  de- 
aired  to  make  any  change  in  the  manner  of  the  appointment  of  in- 
spectors they  would  have  said  so.  This  they  have  not  done. 

In  view  of  the  foregoing,  you  are  advised  that  the  Chief  of 
Police  has  the  right  to  detail  to  the  position  of  Inspector  any 
person  whom  he  sees  fit  from  the  position  of  assistajit  inspector  and 
when  so  detailed  he  holds  his  position  subject  to  the  provisions  of 
section  6,  chapter  V  of  article  VIII  of  tlxe  old  charter  and  is  en- 
titled to  the  compensation  provided  for  in  section  35  of  the  present 
charter. 

Respectfully, 

tin  A^6kiffiy 

Civil  Service  Oocailsslon, 
City  ifall. 
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Avifrust  23,  1054  • 


StnMBOTt     Flx>«  In«urano«  on  School  Buildings, 

Oentlensnt 

This  offlc«  i«  in  reo«ipt  of  your  requftst  for  an  opinion, 
as  follows t 


Is  tlw  iioard  ^  Kducation  obligated  to  obtain  f  l2*e  insuz*- 
ane«  on  public  school  buildings? 

l^cotion  6 .2  of  the  School  Cods  provides  as  follows: 

"Boards  of  siUiool  tr\uitses  and  city  boards 
of  education  shaU  have  power,  and  it  shall  be  their 
duty  to  f  uml^,  repair  and  insure  and, in  their  dis- 
cretion rent,  the  school  pve|i*rty  of  tiieir  respective 
districts,  such  insvurance  to  be  written  in  any  sol- 
went  insurance  company  doin.  business  in  this  state* 
or  in  any  mutual  insurance  boopany  organised  under 
the  laws  of  this  state*** 

You  will  note  from  an  ejuunination  of  this  School  Code 
section  that  it  provides  that  it  is  the  duty  of  boards  of  edu- 
eatimi  to  insure  school  property.  The  Code  section  does  not 
Indicate  to  ^i^iat  ext«at.  I  beliewe  a  reasonable  antovtnt  of  in* 
aurance  would  suffice*  Howewer,  tlie  provisions  of  the  section 
are  mandatory  with  respect  to,  at  least,  eome  reasonalde  amovtat 
of  insurance* 


Respectfully, 


flIW  AW 


BOARD    >F  EDXICATIOH, 
Civic  Auditorium 


#3 


0o6 


:  •ytr. 


"IKl   ©f 


>ty 


\     (4. 


831 


August   'd9,    1934. 


SBWSCT:      In    :«,  Taoatlona  for   "ertsln 
Susployees  who  have  been  given 
a  Perrianent     tandlng  In  their 
Poaltion?  puraunnt   tc  the 
MoGilMouAdy  nmi  on  eases. 

tvear  olras 

You  have  asked  me  that    I  advlae   you   If   certain 
eutployees   aer^lri^  111  the  office  of  the  Tax  Colleotor  and   In 
the  office  of  the    .sseasor,  who  have  been  £?lven  permsaeot 
standing   In  their  r«  pootlve  positions  under  the  ruling  of 
the  Court   la  the  above  meatlonod  oases,   are  entitled  to  the 
ajaanal  vaoatlois   provided  for  in  the  OMarter.        I  understand 
that  the  oajority  of    the  employaes,   prior  to  your  Ccsraalsslon 
giving  then  a  standing  as  pet^aanent  eriployeea,   had  been  work- 
ing imder  alniost  c^tlnuoua  tenporary  appointments. 

CPXKIOM. 

In  the  ;  culillouddy  case  the  r\ili:iff,   by  the  ulstriot 
Court  of  Appeals  was  to  the  effect  th-t,  when  an  eniployee  was 
certified  to  a  position  and  served  for  a  period  of  six  nsonths, 
his  or  her  appointment  was  peraianant*   In  the  rciCeon  ease  the 
Superior  Jourt  followed  the  ruling  in  the  ?  o'Jtllicuddy  ease. 

Shlle,  in  the  Instant  cases,  the  employees  who  were 
given  percmnoat  stand  la,;  have  not  been  working  under  that 
standing  for  the  full  period  of  one  yeer,  they  have,  «»lth 
short  latervenliig  lay-offs,  besn  working  In  the  a:> -called 
tAisporary  positions.   The  Courts  have  held  th«t  these  posi- 
tions were  permanent,  and  therefore  In  my  opinion  the  lay-offs 
should  be  disregarded  In  computing  their  respective  rlf7hta  to 
vacations. 

You  are  therefore  advised  thp.t  employees  who  heve 
been  plr«oed  In  pen'ianaut  positions  by  reason  of  the  i^  oOllilouddy 
and  tioixeor.  cases  are  entitled  to  their  annual  vacations  as 
provided  In  the  Charter, 

Very  truly  youra, 

CITY  AT7t;:Jl;'nf 


To  the   - 

Civil  .service  Ccmnlsalon. 
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AMICUS t   31,    1934. 


St9Jii.CT:      In  H«,  Placing  of  InBurenoe 

on  Property  under  Juristiiction 
of  Heoreatloti  Coiaiaisslon, 


My  dear  I'Isb   Randall: 

I  have  your  letter  of  the  29th  Instant  wherein  you 
ask  that  I  adrlse  you  as  to  whether  the   Ileoreation  Coirjnission 
has  the  power  to  insure  buildings  which  are  under  its   Juris- 
diction against  loss  by  fire. 


OPIIJION. 


The  Charter  is  silent  as  to  the  right  of  any  depart- 
Bent ,  or  eren  the  city  itself,  to  indemnify  against  loss  vti  Ich 
aay  be  sustained  by  the  destruction  of  buildings  or  improve- 
ments by  fire.   The  Charter  gives  the  Recreation  Gominission 
full  control  of  playgrounds  and  public  recreation  centers  with 
the  exception  of  those  located  in  public  parks  or  delegated 
to  the  Parle  Gomciission  by  the  Charter.   This  power  carries 
with  it  the  right  to  make  the  necessary  iaprovenents  upon  all 
property  under  the  control  of  the  Gonimi'ssion  wV.ich  ney  be 
necessary  for  the  full  enjoyx&ent  of  the  playgrounds. 

In  the  case  of  FRSNCK  ▼.  iUYOH  OF  MILLVILLS,  decided 
by  the  uprenie  Court  of  r»ew  Jc.rsey  and  reported  In  Volume  49, 
Atlantic  Reporter,  at  page  465,  the  court  said: 

"The  city  charter  empowers  the  city  to  erect 
and  naiutain  a  city  hall,  school  houses  and  such 
other  public  buildings  as  may  be  necessary  to  the 
city.   A.S  incidental  to  the  power  thus  granted 
the  city  acquired  the  ri^^ht  to  oontrect  for  itdem- 
nity  against  loss  by  the  burnings  of  such  buildings.'' 

In  view  of  this  exprossion  by  the  Supreme  Court  of 
New  Jersey,  I  am  of  the  opinion  that  your  Conmission  has  the 
right  to  place  a  reasonable  aiuount  of  insurance  uoon  any  build- 
ing which  you  have  jurisdiction  over.   Pursuant  to  the  pro- 
vifions  of  section  88  of  our  Charter,  this  being  a  contractual 
service  it  should  be  handled  through  the  Purchaser  of  supplies. 
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If  no  aaount  hae  beon  s*t  up  In  yo'-ir  anaiul  budget 
for  til*  purpose  of  teklng;  eare  of  the  expense   Inoident  to 
pXaoiag  the   neoeesery  liiaur&nae,   before  any  insurance   is 
pleoed  your  :<om:nlseion  should   reouast   the    :ontrc<ller  to 
traasfer  ot  to  allot  a  suff loient  aniouat  of  noney  fxcca  aorae 
avttilable   fund  to  oare  for  such  expense. 


Youra  rmry  truly. 


CTTY  A' 


To  the  - 

3uperintendent  of  the 
Heoraatlon  GQau&l98l<xi. 
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September  1,1934. 

SUBJECT:  Personal  Property  Taxes  Issued  and 

Collected  upon  a  Fund  in  the  Possession 
of  Clerk  of  Court  on  First  '"'onday  in 
March,  is  not  subject  to  Refund  to 
Insurance  Company  which  is  adjudged 
the  Owner  of  Fund  after  Litigation, 

Dear  Sir: 

'<iuite  recently  you  received  a  communication  from  legal  counse] 
for  the  Associated  Indemnity  Corporation,  wherein  was  related  a  history 
of  certain  litigation  which  culminated  in  an  assessment  and  collection 
of  personal  property  taxes  upon  a  su^a  of  money  in  the  hands  of  the  County 
Clerk  on  the  first  Monday  of  arch,  this  year. 

The  aforesaid  deposit  was  made  by  the  insurance  company,  as 
defendant  and  assented  to  by  the  plaintiff,  in  a  certain  action,  to  abide 
the  decision  of  the  Superior  Jourt  concerning  the  propriety  of  lien  by 
the  said  insurance  carrier  as  against  a  judgment  partially  represented 
by  the  sum  given  to  the  Olerk  of  the  Jourt. 

On  May  1st, 1934,  the  court  determined  that  the  fund  properly 
belonged  to  the  insurance  company,  and  it  now  claims  of  you  the  sum  paid 
by  the  Clerk  of  the  Court  in  confonnity  to  your  assessnent  upon  the  said 
personal  property.  The  theory  upon  which  it  predicates  the   nonliability 
for  such  tax  is,  that  it  being  a  California  insurance  corporation  which 
has  paid  the  corporate  franchise  tax  as  proviaed  in  section  14(b)  of 
Article  XIII,  cannot  be  subjected  to  any  other  tax  upon  its  property. 

The  above  indicated  letter  is  forwarded  to  this  office  by 
you,  together  with  a  request  for  an  opinion  concerning  the  legality  of 
a  petition  for  refund  made  by  you  to  the  Board  of  supervisors  upon  the 
grounds  hereinabove  alluded  to. 

OPINION 

The  answer  to  your  problem  lays  in  the  fact  of  ownership  of 
the  money  pn  the  first  Monday  of  i.'.arch,1934.   If  the  sum  on  deposit  with 
the  Clerk  of  the  Superior  Court  on  said  date  was  the  property  of  the 
petitioning  insurance  company,  its  contention  to  the  effect  of  nonliabtli 
to  personal  property  tax  is  correct  and  a  refund  is  properly  in  order,  bu 
if  the  same  was  not  then  its  property,  under  the  provisions  of  section  36 
Political  Code,  the  tax  assessed  and  collected  is  valid  and  not  subject  t 
a  refund. 
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A  reference  to  the  "Satisfaction  of  Judgment",  the  instrument 
through  which  the  deposit  was  created,  establishes  the  proposition  that 
the  sxim  'shall  be  hela  oy  Sold  clerk  pending  the  determination  of  a  claim 
of  lien  against  said  judgment  made  by  the  Associated  Indemnity  Corporation 
and  it  prays  to  "have  said  lien  allowed  and  paid  by  the  above  entitled 
Court". 

Such  being  the  case,  there  is  in  the  very  inception  of  this  fun 
a  recognition  by  the  claimant  herein  of  an  ownership  of  the  same  in  the 
judgment  creditor,  against  which  it  re'iuests  the  .:uperior  Jourt  to  allow  a 
lien  under  the  terms  of  .lection  26,  V/orkmen's  Compensation  Insurance  and 
Safety  Act,   The  factual  situation  being  as  indicated,  the  insurance  compa 
right  to  the  fund  was  not  established  until  the  rendition  of  the  order  by 
the  3ourt  on  :.lay  1,1934,  when  it  allowed  the  company's  lien  against  the 
judgment  in  favor  of  the  plaintiff. 

Insofar  as  the  money  on  deposit  was  not  the  personal  property 
of  the  claimant  on  the  said  ."onday,  but  was  money  in  liti .cation,  it  is 
subject  to  the  provisions  of  the  aforesaid  Section  3647,  which  reads: 

"Ptoney  and  property  in  litigation  ia  possession 
of  a  county  treasurer,  of  a  court,  county  clerk, 
or  receiver,  must  be  assessed  to  such  treasux'er, 
clerk,  or  receiver,  and  the  taxes  paid  thereon 
under  the  direction  of  the  court." 

The  case  of  Los  iUigeles  v.  Los  ^^geles  City  .I'ater  Gomnany,  repo 
in  volunie  137  Gal.  p,699  at  page  702,  in  commenting  on  the  terms  of  this  1 
says: 

"In  each  of  the  cases  provided  for  in  section 
3647  of  the  Political  Code  the  right  to  tax  'money 
and  property  in  liti^/ation'  does  not  depend  upon 
the  ownership  of  the  money  or  property,  nor  the 
final  result  of  the  litigation,  though  the  ultiiaate 
liability  of  the  parties  may  depend,  as  between 
themselves,  upon  proceedings  had  after  the  payment 
of  the  tax." 

And  lA  the  case  of  Bessolo  v.  City  of  Los  juigeles,  176  Cal.p.59f 
at  page  599,  the  Supreme  Court  in  referring  to  an  earlier  matter  concernii 
the  imposition  of  taxes  under  this  section,  enunciated  this  doctrine: 

"Such  money  or  property  is  to  be  assessed  to 
the  officer  in  whose  hands  it  is,  and  an  assessment 
^_^^^^         to  the  real  or  ultimate  owner  is  not  authorized.' 

In  view  of  the  ot-mership  of  the  fund  on  the  taxable  date  and  in 

pursuance  of  the  terras  of  the  Political  Code,  you  are  advised  to  deny  the 

petition  for  refund  of  the  taxes  assessed  and  collected  as  set  out  In  the 
premises. 

Reapectfully, 

ASSESSOR. 

City  -i.ttorney. 
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Sept«Bib«r  4,  1934  • 


SUBJECT  I  In  re:  Appointment  of  Chief  CJlerk 

and  Property  Clerk  In  Police  Depart- 
ment* 

Qentlemens 

You  have  asked  tliat  I  advise  you  as  to  whether  the  property 
elerk  and  chief  clerk  In  the  Police  I>epartanent  hold  their  positions 
subject  to  the  civil  service  examinations  of  the  cliarter* 

OPIHIQH 

On  AugUiSt  22nd  of  the  present  year.  In  response  to  your  re- 
quest as  to  whether  Inspectors  of  the  Police  Department  hold  their 
positions  subject  to  civil  service  examination,  I  advised  you  that  In 
my  opinion  tlielr  appointment  was  not  subject  to  civil  service  but  was 
regulated  by  the  provisions  of  the  old  charter  upon  the  subject.   I 
based  my  opinion  upon  the  fact  that  the  Chief  of  Police  under  the 
present  charter  had  all  the  powers  that  he  had  under  the  old  charter, 
and  that  under  the  latter  he  was  given  express  power  to  detail  and 
appoint  men  to  the  inspection  service  in  hla  department* 

I  am  of  the  opinion  that  the  ^mro  reasoning  applies  as  to 
the  right  of  the  Chief  ot   Police  to  detail  men  to  tlie  i>osltlons  of 
property  clerk  and  chief  clerk*  As  a  matter  of  fact,  the  langxiage 
of  the  old  charter  supporting  this  view  Is  even  s^ror^ger  than  the 
language  giving  hlra  tiie  ri^rht  to  appoint  inspectors.   It  is  fotmd 
In  section  5,  cliapter  IV  of  article  VIII.  The  pertinent  portion  of 
the  section  reading  as  follows) 

"He  (Chief  of  Police)  shall  detail  at  his  pleas- 
ure members  of  the  department  to  act  as  chief  clerk, 
assistant  clerks,  prison  keepers  and  property  clerks. 
Said  chief  clerk  and  property  clerk  slaall  each  receive 
an  annual  salary  of  $3600* 00.** 

It  Is  qvilte  evident  from  the  language  in  this  section  that 
the  several  positions  indicated  above  are  merely  details,  for  no  one 
eovild  contend  tliat  assistant  clerks  and  prison  keepers  are  subject  to 
examination  before  they  can  occupy  those  positions*  In  other  words ^ 
they  are  mex^ly  details  frcxa  t?ne  department  placed  In  these  positloiui 
to  serve  at  the  pleasure  of  the  chief.  The   section  tnakes  no  distinct- 
ion as  to  the  method  of  appointment  or  detail  between  property  clerk, 
chief  clerk  and  the  other  positions  v2b.loh  I  have  mentioned. 

Kierefore,  if  the  Chief  of  Police  had  the  power  to  make 
these  details  under  the  old  charter,  I  believe  tloat  under  the  reason- 
ing more  fully  set  forth  In  my  opinion  of  A\igust  22nd  he  lias  tlie  power 
under  the  new  charter,  for  no  place  In  the  new  charter  is  this  power 
taken  away  fr<»i  him* 


■^.6 
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You  ore  therefore  advised  that  the  Chief  of  Police  ha« 
full  authority  to  detail  a  raoraber  of  the  Police  Departmont  as  hla 
chief  clerk  and  also  a  metaber  of  the  department  to  serve  as  property 
cleric.  The  salaries  of  botii  of  these  positions  are  fixed  by  the 
new  charter  and  tlierefore  wlien  these  details  are  made  by  the  chief 
those  detailed  to  the  positions  are  entitled  to  receive  the  sal- 
aries provided  for  In  the  charter  as  long  as  they  continue  to  hold 
the  positions  to  «hleh  they  have  been  detailed* 

Yours  very  truly. 


ui'i'y  mmim 


civil  Service  Coomisslon. 


Copy  tot 

Controller, 

Chief  of  Police, 

Secretary,  Police  CoBsalssion. 
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Sept.  14,  1^34. 


JUBJiiCT:  Calling  for  Bids  for 

Collection  of  Garbage. 


This  office  Is  in  receipt  of  your  request  for  an 
opinion  as  follows: 

Can  th«  Board  of  upervisors  call  for  bids  for  the 
collection  of  the  garbage  wbich  ecoumulatss  in  the  City  and 
jouaty  of  San  ifrancliiCoV 

In  view  of  the  provisions  of  the  Garbage  Collection 
urdiaanoe  passed  by  the  people  on  June  li^th,  1927,  the  Board 
of  uperviisors  oe&.not  call  for  bids  for  the  coAleotion  of 
garbage*   The  Board  of  ru[»ervisor8  is  restricted  and  bound 
by  the  provisions  of  this  Ordinance,   Ho  ordinance  can  be 
passed  by  the  Board  of  Supervisors  in  cojoflict  with  the  Gar- 
bage Collect iou  ordinance  since  it  is  an  initiatlTe  ordinance 
passed  directly  by  the  people. 


saa: 


SECTION  18S  of  tha  SAN  FRAII0I3C0  CHAHTER. 


The  Board  of  "upervisors  can,  however,  propose  a 
new  Garbage  Collection  Ordinance  to  the  people  to  be  voted 
upon  or  they  may  propose  a  Charter  ariendrcent  peraiittiug  the 
calling  for  bids  for  the  collection  of  garbage.   The  two 
ii^thods  ffloutioned  are  the  only  means  which  can  aceonplish 
the  result  desired. 

Respectfully  submitted. 


;ITY  aTJORWEY, 


To  the  - 
Honorable 


5oara  of  Supervisors, 


.f«f. 
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September  17 »  1934. 

SUBJECT!  In  re  Niuiber  of  Slgnaturee 

on  Initiative  I  lea sure  to  Amend 
Charter* 

Dear  Sirt 

You  have  asked  that  I  advise  you  aa  to  the  number  of  signa- 
%urea  necesaary  for  the  submission  to  the  people  at  tlie  November 
election  of  an  initiative  amendment  to  the  San  Francisco  charter* 

OPIHION 

The  adoption  of  a  city  charter,  or  an  amendment  to  the  same. 
Is  regulated  by  Section  8  of  Article  XI  of  the  Constitution*  Seet 

BLAKCHARD  V*  HARTWELL,  131  Cal.  263, 

vhere  the  Supreme  Court  saldt 

"Siich  a  procedure  for  the  amendment  of  sudb  a 
charter  is  expressly  provided,  the  presumption  would  be 
(independently  of  tlie  declaration  that  all  the  provisions 
of  the  constitution  are  mandatory  and  prohibitory  xinless 
the  contrary  Is  expressly  stated)  that  such  mode  is  ex- 
clusive* Under  such  a  constitution  this  seems  indisput-> 
able*  The  one  mode  of  onen^ient  is  comnianded,  and  all 
others  are  prohibited.** 

Alsot 

GARVER  V.  CITY  OP  OAKLAND,  96  Gal.  App*  560, 

where  the  Dlstrlot  Court  of  Appeals  saldt 

"The  charter  by  article  XXI  also  proscribes  a 
method  of  procedure  whereby  Initiative  measiires  proposed 
by  the  electors  of  the  city  may  be  voted  on  at  an  elect- 
ion; and  this  article  also  orovides  that  its  provision, 
unless  prohibited  by  the  state  constitution,  shall  apply 
to  the  proposal,  submission,  and  adoption  of  charter 
amendments*  F.espondents  contend  that  this  rather  than 
the  procedure  prescribed  by  the  constitution  should  have 
been  followed  in  the  present  instance  and  tliat  the  pe- 
tition was  consequently  insxjfflcient*" 

**We  are  satisfied  that  the  provisions  of  the  chart- 
er, in  BO  far  as  they  prescribe  a  method  of  amending  the 
same,  are  In  conflict  with  the  provisions  of  the  constitut- 
ion; that  the  latter  are  exclusive  and  controlling,  and 
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that  respondents'  contention  to  the  contrary  cannot  be 
auatained." 

There  are  other  authorities  on  the  subject  but  it  is  not 
neo«Bsary  to  multiply  them. 

In  view  of  the  foregoing ,  I  am  of  the  opinion  that  in  so 
far  as  there  is  a  conflict  between  the  provisions  of  the  state  con- 
stitution and  the  provisions  of  onxt   charter,  the  latter  must  give 
way  to  the  former* 

It  is  provided  in  Section  8  of  Article  XI  of  the  con- 
stitution that  the  charter  of  any  city  or  city  and  county  may  be 
amended  by  proposals  therefor  submitted  by  the  legislative  body 
of  the  city  on  its  own  notion,  or  on  petition  signed  by  fifteen 
per  cent  of  the  registered  voters,  or  both. 

■^i  •{•  ••;•  -:t-  «••:»* 

"The  percentages  of  the  registered  electors 
herein  req^ilred  for  tlie  election  of  freeholders  or  the 
submission  of  amendments  to  charters  shall  be  calculated 
upon  the  total  vote  cast  in  the  city  or  city  and  county 
at  the  last  preceding  general  state  election;  and  the 
qtialif led  electors  shall  be  those  i^iose  names  appear 
upon  the  registration  records  of  the  same  or  preceding 
year." 

The  last  general  state  election  held  in  the  city  and  co\inty 
waa  held  on  November  7,  1932.   See:  Section  1041,  Political  Code: 

"There  must  be  held  throughout  the  state 
on  the  first  Tuesday  after  the  first  Monday  in  November 
in  the  year  1880  and  in  every  second  year  thereafter 
an  election  to  be  known  as  the  general  election." 

You  are  therefore  advised  that  before  an  initiative  amend- 
raent  can  be  submitted  to  the  electors  it  must  be  by  petition  signed 
by  fifteen  per  cent  of  the  total  vote  cast  at  the  last  general 
election,  to-wlt,  the  election  for  President  held  in  November,  1932. 

Yours  very  truly, 

din  k^Tfmsn 

Supervisor  Adolph  Uhl, 
Board  of  Supejrvisors, 
City  ilall. 
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September  18,  1934, 


SUBJItCT:  In  He,  Use  of  Funds  of 

San  Francisco  ..atsr  Dapertrnont 
to  Defrey  cost  of  Goramemo rating 
First  Delivery  of  Retoh  Hetchy 
Water. 


Dear  rir: 


I  have  youT   letter  which  reads  as  follows: 


"It  is  the  intention  of  the  lublic  Utilities 
Com-nissioa  to  hold  oocuHeinortitlvo  exercises  upon  the 
occasion  of  the  first  delivery  of  weter  to  an 
Freucisc'-.  from  the  Retch  Hetohy  project. 

"These  exercises  are  oalciilated  to  foster 
good  will  in  3an  Francisco  and  adjacent  comnunities, 
and  to  increase  the  sale  of  water  f.nd  tht^  resulting 
revenues  of  the  ;an  Francisco  .ater  Department,  and 
to  reach  Seat  and  publicize  an  Francisco  and  tha 
Hatch  Hototiy  project,  thus  attracting  new  residents 
and  industries  which  v^ill  utilize  water. 

"The  system  of  accounts  prescribed  for  water 
utilities  both  by  the  Interstate  .;oi(merce  Goiriinission 
and  the  California  Hallroad  ConLniiasion  contains  pro- 
vision for  payment  of  business  promotion  expenses  from 
revenues  of  the  utility. 

"Will  you  be  kind  enough  to  render  your  opinion 
as  to  whether  payment  of  a  portion  of  the  cost  of 
these  ereroises  trnd  expenses  incident  thereto  is  a 
proper  oharse  against  the  appropriate  operating  funds 
of  the  3an  is^rancisoo  Vater  Department?   Inasmuch  as 
the  first  delivery  of  water  from  Hatch  Hetchy  is 
scheduled  in  the  very  near  future,  an  early  reply 
will  be  apprecisted." 


OPINION 


Section  121  of  the  Charter  gives  to  the  T-ubllc  Utilities 
Goinmission  ohar^jie  of  the  a;  nstruction,  management,  supervision, 
maintenance,  extension,  operation  and  control  of  ell  public 
utilities  and  ^ives  to  the  Coiniuissioa  the  right  to  exeroise  such 
extension,  operation  and  control  for  the  purpose  of  supplying 
any  public  utility  service  to  the  City  and  County  and  its  inhab- 
itants, as  well  as  to  the  inhabitants  of  any  territory  outsioe 


VS8 


.i- 


.*  ."©"#*•  ^f 


-  rjv  **    c^^  *«#-^r»« 


l»^•.'T  erf  1 


i:i^l4*:^^ 


e» 


T.^r^r^     Orf?     fi*     HB'w-t-'     T 


•icvn 


#2 


the  limits  of  said  City  and  Goiinty. 

It  is  evident  from  your  letter  that  it  is  contem- 
plated that  exercises  will  be  held  to  coiTuaeaorate  the  first 
delivery  of  water  from  the  Hetch  lietchy  Project  to  the  ^an 
Francisco  Vater  Department  and  that  one  of  the  purposes  of 
these  exercises  is  t05»3malce  known  to  the  communities  adjacent 
to  San  J?raitci3CO  that  the  city  will  have  an  additional  supply 
of  water  for  the  pur-^ose  of  serving  their  needs.   Therefore, 
it  appears  to  me  that  any  amount  which  you  might  expend  for 
such  purposes  can  be  looked  upon  as  a  charge  for  promoting 
and  extending  the  business  of  the  ..'ater  Department. 

In  the  operation  of  the  Ian  Francisco  Vater  Depart- 
ment the  city  acts  in  a  proprietary  capacity  and  has  therefore 
many  of  the  same  ri^jhts  a  private  corporation  would  have  in 
operating  a  like  utility.   As  you  state  in  your  letter,  it 
is  the  rule  of  the  Interstate  Gommerce  Commission  as  well  as 
the  rule  of  the  California  Railroad  Comraission  th-st  a  privately 
owned  utility  will  be  allowed, as  an  operating  expense,  a  reason- 
able cost  for  advertising.    I  can  see  no  reason  why  the  same 
rule  should  not  bo  applied  to  a  municipally  owned  utility  for, 
if  such  v/ere  not  the  case,  the  municipally  owned  utility  would 
be  placed  at  a  decided  disadvantage  with  its  private  competitor 
where  such  competition  existed. 

The  general  rule  is  laid  down  in  CORPUS  JURIS, 
Volume  44,  at  page  151,  the  statement  ct    the  text  writer  being 
as  follows: 

"A  city  possessing  full  powers  under  its 
charter  to  carry  on  a  hydroelectric  business  has 
incidental  power  to  expend,  from  the  revenues 
derxved  from  the  hydroelectric  system,  such  moneys 
as  it  deems  advisable  and  necessary  for  advertising." 

You  are  therefore  advised  that,  if  you  believe  the 
holding  of  the  exercises  mentioned  will  promote  or  tend  to 
promote  the  extension  of  the  ilan  Francisco  Vater  Department 
or  increase  the  sales  of  water,  the  cost  of  holding  such 
exercises  will  be  a  proper  charge  against  the  operating 
expenses  of  the  San  Francisco  water  Department. 

Respectfully  submitted, 


City  Attorney, 
To  - 

E.  G.  Cahill, 
Manager  of  Utilities. 
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September  24,  1934. 


SUBJECT:    Apartiaent  House  alteration, 

Chinatown. 


Dear  air: 


Your  inquiry  concerning  the  alteration  of  an  apartment 
house  at  ;/d25  ciacramento  Street,  one  lot  reau^ved  from  tba 
westerly  side  of  Grant  Avenue,  was  duly  reoeived. 


OPINIOM 

The  facts  presented  to  me  show  that  this  building  was  con- 
structed in  1908,  and  at  that  time  a  permit  was  issued  for 
Its  construction  as  a  hotel,   ^ince  that  time  licenses 
have  been  issued  to  the  operators  of  the  upper  stories  of 
this  building  as  a  hotel.   The  plans  for  the  building  sub- 
mitted to  me  show  that  each  of  the  upper  floors  contains 
living  quarters,  and  originally  there  was  a  kitchen  in  tha 
building  which  was  used  in  comii.on  by  the  various  tenants. 
I'hereafter  two  additional  kitchens  were  added,  one  on  each 
floor,  and  these  kitchens  likewise  were  used  in  coximon  by 
the  tenants;  but  there  never  has  been  a  kitchen  such  as 
is  usually  used  by  hotels,  or  any  public  dining':  room,  in 
connection  with  the  building.   From  the  facts  presented 
this  building  should  have  been  classified  as  an  apartment 
house. 

Application  has  been  made  to  you  for  permission  to  make 
alterations  to  this  building  so  that,  when  oomoleted,each 
floor  will  contain  two  three-room  apartments,  four  two- 
room  apartments,  and  four  ona-room  apartments,  each  of 
said  apartments  to  have  a  kitchen. 

The  Director  of  Public  .vorks  i)epartment  has  granted  con- 
sent to  the  alteration  of  this  building  in  accordance  with 
plans  submitted,  but  you  have  withheld  your  consent,  on 
the  theory  that  the  structure  was  originally  a  hotel  and 
it  is  now  sought  to  convert  same  into  an  apartment  house. 
The  specific  oojection  you  have  to  issuing  your  permit  is 
that  the  entire  lot  will  be  built  upon  and  there  v/111  not 
be  the  unoccupied  area  to  the  rear  of  the  buildin^j  which 
is  required  vmder  the  State  Housing  Act. 
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In  your  letter  you  state  that  oonditlons  relating  to  sanitation, 
light,  ventilation,  uee  ana  occupanpy  are  to  he  improved  if  the 
alterations  are  perxiiittad. 

It  is  to  be  noted  that  this  building  was  constructed  in  1908, 
prior  to  the  enactment  of  the  Tenement  House  act,  otatutes  of 
1909,  p.  948,  or  the  succeeding  Acts  of  1911,  1913,  1917,  and 
tli«  present  Jtate  Housing  Aot  of  1923.  Under  the  last  referred 
to  Act,  ijection  10  thereof,  an  apartment  house  is  defined  as 
"any  building,  or  portion  thereof,  wore  than  one  story  in  height^ 
which  is  designed,  built,  rented,  leased,  let  or  hired  out  to  be 
ocoupied,  or  which  is  occupied,  as  the  hoae  or  residence  of 
three  or  more  families  living  independently  of  each  other  and 
doing  their  cooking  in  said  building."   In  the  same  section  a 
hotel  is  defined,  and  the  definition  eiiiainatea  and  differenti- 
ates a  hotel  frcxji  an  apartiaont  house  in  that  the  guests  of  a 
hotel  do  no  cooking,  whereas  in  an  apartiuent  house  the  oocupants 
do  their  cooking  in  the  building.  This  distinction  between  a 
hotel  and  an  apartment  house  has  been  consistently  made  in  all 
statutes  frou  1909  to  date  in  defining  tendmantsi  or  apartment 
buildings  as  distinguished  from  hotels, 

I  have  dealt  at  considerable  length  on  the  facts  of  the  par- 
ticular case  before  you,  as,  in  my  opinion,  the  building  In 
quection  never  v/as  a  hotel,  but  was  in  fact  either  a  tenement 
or  an  apartment  house. 

ejection  13  of  the  Housing  act  of  1923  provides  that  when  any 
apartetuent  house  on  an  interior  lot  is  hereafter  erected  at 
least  25,4  of  such  lot  shall  be  left  unoccupied.  In  the  instant 
ease,  from  the  facts  presented  to  me,  this  would  appear  to  be 
IttlKJsaible,  as  the  walls  of  this  building  occupy  virtually  all 
of  the  area  of  the  lot.  It  is  to  be  notod  tn  this  conneotk)n 
that  at  the  time  this  building  was  constructed  there  was  no 
provision  in  the  laws  of  the  State,  or  the  ordinances  of  the 
City,  which  required  an  unoccupied  portion  of  a  lot  to  be  pro- 
vided for  where  an  apartment  house  was  areoted  thereon. 

In  passing  on  certain  provisions  of  the  Tenement  House  acX.   of 
1911,  the  3upr«tte  Court,  in  the  MATTER  OF  THS  AI'PLI CATION  OF 
2KMA  W.  3T0LTENBSR0,  165  CAL.  709,  held,  at  page  793  of  said 
decision: 

"In  the  first  place,  the  question  vjhether  a 
classification  of  subjects  for  the  exercise  of  the 
police  pow  r  is  proper  is  not  to  be  detertiined  upon 
any  hard  and  fast  rules,  and  must  be  answered  after 
a  consideration  of  the  pcrticular  subject  of  liti- 
gation. In  other  words,  each  case  must  depend,  to 
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"some  extent,  upon  its  own  facts.  There  may  be 
reasons  autliorizine  a  ctiscriaination  between 
tenements  already  occupied  and  those  to  be  con- 
structed, •■*  *  *," 

And,  further,  the  Court  in  its  opinion,  at  page  794,  has  the 
following  to  say: 

"In  erecting  a  new  building,  it  is  a  simple 
matter  to  confonn,  in  height  of  structure,  in  ex- 
tent of  area  of  lot  to  be  covered,  in  haight  of 
rooms,  in  dimensions  of  light  wells  and  courts, 
and  in  various  other  particulars,  to  the  provi- 
sions of  a  law  in  force  when  the  construction  is 
cojsiiuenoed.  It  is,  however,  impossible  or  imprac- 
tieable  to  make  ein  existing  building  confor^u  to 
such  requirements.  The  various  provisions  of  the 
Act  are  but  means  to  the  ends  of  saf eGuardinr 
life,  health  and  property.  ♦  ♦  *  In  short,  we 
are  satisfied  that  there  is  a  aubstfiotial,  inher- 
ent, logical  difference  between  tenement  houses 
already  constructed  and  those  to  be  built  and  that 
this  difference  v/as  one  that  the  legislature  tdght 
fairly  oiake  the  basis  of  the  different  treatment 
that  it  has  accorded  to  the  two  classes." 

In  the  very  reeent  case  of  BID2R  vs  0*BRIJN.  77  GAL, AX'.   ,D^C.419, 
the  Court  had  occasion  to  determine  v/hetber  the  kayf lower  Hotel, 
in  this  City,  was  in  fact  a  hotel  or  an  apartment  house.  In  that 
edifice  recesses  in  the  walls  of  each  room  are  constructed  about 
six  feet  broad  and  two  feet  deep,  and  in  these  recesses  are 
installed  rofriga rators,  slldine  bread  shelves,  other  shelves, 
drawers,  cupboards,  a  sink  with  hot  and  cold  water  service,  and 
drainboards  on  each  side  of  the  sink.  There  are  also  provided 
electric  outlets  with  wiring  suitable  for  the  use  of  electric 
cooking  appliances.   It  was  contended  that,  because  of  these 
conditions,  the  Mayflower  Hotel  was  In  fact  an  apartment  house. 
The  contention  was  also  laade  in  that  case  that  the  I'ayf lower 
Hotel,  belnti  an  apartment  house,  occupied  more  of  the  lot  on 
which  it  was  situated  than  it  could  lawfully  cover.   In  the 
course  of  the  opinion  in  that  case  it  is  apparent  that  the  Court 
takes  into  consideration,  as  a  criterion  for  distinction  between 
an  apartment  house  and  a  hotel,  whether  the  occupants  use  the 
building  for  the  purpose  of  cooking  their  meals  therein.  In  the 
building  about  which  you  are  concerned  the  tenants  actually 
cooked  on  the  premises. 
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The  efforts  of  the  ovmer  of  the  building  under  consideration 
are  all  directed  to  improving  the  conditions  of  sanitation, 
light,  ventilation,  use  and  occupancy,  which  are  the  purposes 
sought  to  be  aoooniplished  by  the  State  Housing  Act,  and  which 
your  Department  has  been  most  vigilant  in  endeavoring  to  put 
into  effect.   Also,  as  the  building,  from  tiie  facts  presented 
to  *ae  ana  in  view  of  the  decisions  of  the  Courts  appears  never 
to  have  been  a  hotel,  but  in  faet  either  a  tenement  or  an 
apartaent  house,  I  am  of  the  opinion  that,  as  the  Housing  Act 
refers  to  apartment  houses  hereafter  erected,  the  terms  of 
such  Act  would  not  apply  to  alterations  to  an  apartment  house 
which  had  been  erected  prior  to  enactment  of  any  of  the  tene- 
ment or  housing  acts. 

You  are,  therefore,  Justified,  in  the  event  that  the  owners 
comply  with  all  other  regulations  of  the  Housing;  ».ct  and  your 
Department,  to  grant  the  application  of  the  owners  of  this 
particular  building. 


Respectfully, 


CITY  ATTORNS? 


To: 

Chief  Housln  Inspector 
Department  of  Public  Health 
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30BJhGT:        In  r«  Suteaission  of  Charter  ^iiaendment 
No.    71  amending  Jeotlons  71  and   73  of 
the  Charter  ejxd  Repealing  a  Paragraph 
of  lection  151  and  adding  a  Hem  Sec- 
tion to   said  Charter. 

Gentlemen : 

In  ans^ver  to  your  verbal  request  made  at  your  xceeting  of  the 
S4th  instant,  wherein  you  direct  niy  attention  to  the  above 
Bttntioned  charter  amendment,  and  especially  to  certain  obser- 
vations made  by  kr,  John  J.  Dailey  as  to  the  saae  bein.  uncon- 
stitutional, I  beg  to  advise  you  as  follows: 

OPIMIOK. 

Mr.  Uailey  first  calls  attention  to  the  fact  that  the  amendmoit 
attsmpts  to  repeal  the  fifth  paragraph  of  Section  151  without 
the  foroality  of  re>publishin^  said  section  in  its  entirety  as 
amended.  He  quotes  section  24,  article  IV,  of  the  Constitution, 
the  pertinent  portion  of  which  reads  as  follows: 

"Every  act  shall  embrace  but  one  subject, 
which  subject  shall  be  expressed  in  its  title.*  *  * 
No  law  shall  be  revised  or  amended  by  reference  to 
its  title;  but  in  such  case  the  act  revised  or 
section  amended  shall  bo  re-enacted  ana  published 
at  length  as  revised  or  aiaended;  "  *  ♦." 

Mr.  Dailey  cited  to  your  Board  many  decisions  of  our  Supr^ae 
Court  and  of  the  District  Court  of  Appeal  which  seem  to  bear 
out  his  contention, 

I  believe  it  is  a  well  settled  rule  in  law  that  a  charter  pro- 
vision is  a  law  of  the  3tate,  but  whether  its  enactment  comes 
within  the  above  (quoted  provision  of  the  Constitution  has  never 
been  definitely  settled  by  oar  3upreae  Court.   As  a  matter  of 
precaution,  you  are,  therefore,  au vised  that  Section  151  of 
the  Charter  should  appear  in  its  entirety  on  the  ballot  for 
the  coming  election,  aaitting  therefrom  the  paragraph  you  have 
in  mind  to  amend* 

In  the  case  entitled  IN  R2  FaHLSR,  150  CAL.,  at  page  71,  the 
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^iupreme  Court  held  that  the  leeislature  had  th«  right  to  ratify 
thirteen  separate  araendments  to  the  charter  of  Los  /aigeles  by 
one  single  resolution  and  that  it  was  not  nocesoary  to  express 
in  the  title  of  the  resolution  the  purport  of  each  amendment. 

I  admit  that  the  case  is  not  directly  in  point  and  that  a  dif- 
ferent ruling  may  be  applied  to  the  separate  amendments  when 
they  are  submitted  to  the  people.  However,  as  1  have  said,  I 
can  find  no  decision  of  the  Supreme  Court  upon  the  matter. 

I  believe  that  the  City  Attorney  sho  ild  proceed  very  cautiously 
in  doclarlne  any  amendment  to  be  submitted  to  tae  people  uncon- 
stitutional and  should  only  do  so  when  there  is  absolutely  no 
doubt  of  such  being  the  case. 

In  view  of  the  foregoing,  while  1  believe  there  is  considerable 
merit  in  Lr.  Dalley's  contentions,  i  cannot  at  this  time  advise 
tne  Board  that  the  provision  in  question  is  \mconstitutional. 

iLT,   Dalley  adverts  to  other  provisions  of  the  amendiaont,  especi- 
ally to  those  contained  in  Section  70.2,  which  declares  a  public 
emergency  to  exist  in  the  City  and  County  of  San  Francisco,  and 
that  the  same  will  continue  to  exist  until  the  Hoard  of  Super- 
visors, by  a  niajority  vote,  determines  otherwise.   The  Supreme 
Court,  on  more  than  one  occasion,  in  construing  what  constitutes 
an  emergency  under  the  taxing  provisions  of  the  old  charter, 
held  that  the  facts  constituting  tht  emergency  must  actually 
exist  and  that  the  court  was  the  judge  of  the  sufficiency  of  the 
facts.  HoY/ever,  this  provision  might  not  render  Section  70.2 
unconstitutional,  and  it  may  be  possible  that  the  courts  would 
have  the  right  to  review  the  determination  of  the  existence  of 
Xinm   actual  emergency. 

AS  to  the  further  point  raised  by  Mr.  Dailey,  which  ct^ncerns 
the  next  to  the  last  paragraph  of  Section  70.2,  that  is,  the 
right  of  the  Board  to  reduce  the  ajiiOunt  of  deductions  and  as  to 
whether  these  deductions  would  apply  to  i^ll  compensate  ons  or  to 
only  those  that  are  standardized,  I  can  only  say  that  this  pro- 
vision nmist   unjustly  discriminate  against  those  whose  salaries 
are  fixed  by  tne  charter,  but  the  objection  does  not  go  to  the 
constitutionality  of  the  Section. 

You  are,  therefore,  advised  that  the  constitutionality  of  the 
provision,  being  one  of  extreme  doubt,  in  my  opinion  is  a  matter 
for  the  courts  to  determine. 

Uespectfully, 


To: 

Board  of  Supervisors,   S.F.  CITY  ATTURi^EY 
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STJBJECTj    ^^6^*  o^  Joard  of  Liducation  to  Charge 

Pee  for  Taking  Ijcaiiination  for  Api>oint- 
aient* 

Dear  Llr: 

This  office  is  in  receipt  of  yoxir  request  for  an  opinion, 
as  follovsi 

RB^JEST 

"The  Board  of  Education  cor.tenplates  giving 
^BfefltSEnations  for  the  p-.irpose  of  placins  teachers  on 
tlie  Eligible  List  for  possible  appointment  to  the  Oe- 
j)art3t!ent,  V.'e  contonplate  cl^arging,  as  we  understand 
is  being  done  in  Los  Angeles  County,  a  fee  of  $2.00 
for  each  applicant  i^o   signifies  tlie  intention  of  tak- 
ing said  exaiiilnation.  It  is  our  intention  to  place 
this  money  into  a  special  fund  and  refund  to  all  of 
those  applicant  a  who  actually  take  the  examination 
the  two  dollar  staa.  Since  It  requires  a  great  deal 
of  Investigation  into  the  applicant's  credentials 
in  order  to  prepare  for  tlie  giving  of  sxich  an  exan- 
ination,  v/o  feel  that  a  noninal  svaa.   should  be  charged 
those  teacliers  who  signify  their  intention  of  taking 
•SBtBilnation  and  tlien  fail  to  do  so* 


*We  desire  to  know  whether  tliere  is  any  legal 
objection  to  sudi  a  procedure," 

OPIIIION 

The   Board  of  Kducation  is  an  entity  created  by  statute  and 
as  such  its  powers  are  lii.iited  to  tl-ose  w:iic>i  it  derives  by  virtue 
of  statutes.  However,  a  board  of  education  is  not  liiriited  only  to 
tliose  powers  expressly  granted,  but  it  also  iias  all  those  implied 
powers  which  are  incidental  and  necessary  to  nai:e  efrectual  those 
powers  wiiich  are  expressed,  Tao   general  mile  covering  these  implied 
powers,  as  applicable  to  a  political  subdivision,  is  that  the  implied 
jjower  rrust  liave  a  reasonable  connection  with  the  e:^ress  power  upon 
which  it  is  based. 

Section  135  of  the  Charter  of  the  City  and  Jounty  of  iian 
I'Tancisco  expressly  gives  the  iioard  of  ii-ducation  the  power  to  enploy 
teachers,  A  necessary  implication  la  tiiat  the  .^^oard  3aay  set  up  a 
system  of  exanlnatlons  in  order  to  liave  a  proper  basis  for  selection. 

If  expense  is  incurred  by  the  School  .district  in  preparing 
for  the  giving  of  said  exartiinatlons,  and  if  an  applicant  falls  to 
take  tiie  sane,  the  school  istrict  inay  ia:'OT3erly  ciiarco  a  reasonable 
foe  to  cover  tiie  expense  Incurred  by  the  Lcliool  istrict, 

Respecti^illy  submitted, 
J.  A.  ORMOMD, 
SEClffiTAKY,  BOARD  OP  EDOCATIOH  , 
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SUBJECT:  .ffect  of  Proposed  Charter 
Amendment  No. 11  on  Salaries 
and  status  of  City   -imployees 
Heoelving  $175.00  and  less 
per  month . 

Gentlemen: 

Under  date  of  October  2nd, 1934,  you  have  requested 
an  opinion  "as  to  the  effect  that  the  proposed  Jharter  ijaendmenl 
No. 11  might  have  upon  salaries  and  status  of  employees  now 
receiving  |175.00  per  month  or  less,  and  particularly  the  et  feet 
of  standardization  of  salaries  of  such  employees." 

OPINION 
Charter  .uaendiiient  No. 11,  subraitted  by  the  Soard  of 
Supervisors  as  a  single  a.nendrient,  really  amends  three  sections 
of  the  Ji.arter,  to-wit.  Sections  71,  73  and  151,  and  adds  a  new 
section  which  is  designated  as  Section  70,2. 

The  additions  and  ohaages  in  Sections  71  and  73  do 
not  readily  appear  from  the  amend;nent  as  submitted  to  the 
people  and  it  is  only  by  careful  comparison  of  the  sections 
as  they  exist  at  the  present  time  with  the  sections  in  tae 
amendment  thnt  the  changes  and  additions  can  be  ascertained. 
It  appears  to  me  that  the  main  purpose  to  be  accomplished  by 
the  proposed  amendment  to  Section  71  is  the  removal  of  the 
provision  which  was  written  into  our  present  Charter  at  the 
time  of  its  adoption  by  the  people.   This  provision  j'edounded 
to  the  benefit  of  the  then-employees  of  the  City  by  providing 
as  follows: 

"That  any  compensation  raid  as  of  January  1,1931, 
to  an  incumbent  who  legally  held  a  position  in  the 
city  and  county  service  at  that  time,  shall  not  be 
reduced  so  long  as  such  incumbent  legally  holds 
said  position.  * 

With  this  provision  removed  persons  who  were  in  the 
employ  of  the  City  prior  to  oanuary  1,1931,  will  :iave  no 
assurance  that  their  present  salaries  will  be  maintained, 
irrespective  of  whether  or  not  those  salaries  are  above  or 
below  ;^175.00  per  month.  Ln   other  words,  the  salaries  of  all 
persons  whose  compensations  are  subject  to  standardi7ation  as 
provided  in  the  charter  amendment  will  have  their  salaries 
standardized  Irrespective  of  their  length  of  service  to  the 
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oity  and  irrospoctive  of  their  efficiency.   Parsons  whose  snlorles 
are  not  subject  tc;  staadfirdization,  with  the  exception  of  t>iOS« 
whose  salaries  are  fixed  by  the  Charter,  will  have  their  c  rt  ensa- 
tions  fixed  at  such  amounts  as  may  be  reeo-rmended  by  the  officer, 
board  or  coninission  having  the  appointive  power  for  such  omployment 
end  concurred  in  by  the  Board  of  iuperviaors  in  the  adoption  of  its 
budget  and  annual  salary  ordinance,  all  irrespective  of  the  tGrm  of 
prior  service  or  prior  snlary  received  by  the  particular  iadividual, 

I  also  find  language  written  iato  the  section  which 
limits  the  0  ..ipensation  of  eniploy;-^es  f  the  city  and  county  to  amourits 
which  will  not  exceed  the  general  prevailing  salary  or  wage  for  sim- 
ilar services  in  orivate  employments  in  an  Franoisoo  and  the  ";on 
Francisco  Bey  region  or  for  other  governmen  al  organizations  in 
California.   This  would  give  the  salary  fixing  body  power  to  base 
corapensationa,  not  only  upon  the  amounts  which  might  be  paid  for 
similar  services  in  private  employnietits  in  an  Francisco  and  the  Bay 
region  but  also  upon  the  axaounts  paid  by  governmental  agencies  in 
California  for  similar  services  no  matter  whether  that  agency  should 
be  in  .iiskiyou  or  .en  Diego,   This  salary  fixing  power  is  not  lirr.ited 
to  salaries  th;  t  are  in  excess  of  ^175»00  per  month  and  if  the  salary 
fixing  power  felt  that  the  salarj--  of  a  clerk  or  stenographer  #io  is 
now  receiving  ^4150,00  or  $175.00  per  month  should  be  fixed  upon  the 
base  cf  a  salary  of  ^75.00  or  ^100,00  per  month  being  paid  by  soase 
governmental  agency  outside  of  lan  Francisco,  it  would  have  the  power 
to  so  fix  the  salary  of  oar  ecipioyees,  irrespective  of  the  present 
amount  thereof  or  the  time  of  service  of  the  particular  en?ployee. 

Section  73  deals,  to  a  laitS*  extent,  with  ths  prepara- 
tion of  the  anntial  salary  ordinance  and  practioe\lly  removes  all  limi- 
tatioxis  on  reductions  of  aalrries  irrespective  of  the  «'  o  nts  of 
present  salaries  end  the  tir^ie  of  service  of  tho  various  ei-ployees. 
There  seems  to  be  tied  into  ..eotioa  73  a  provision  which  repeals  the 
fifth  paragraph  of  Jectioa  151.   This  ptiragraph,  as  it  now  exists, 
threw  certain  safeguards  around  the  salaries  of  thot-e  who  held  their 
positions  on  January  1,  1931,   The  repeal  of  this  particular  pro- 
vision takes  away  an  additional  safeguard  that  fr.e  salarie  >  of  thr;se 
in  the  employ  of  the  city  on  January  1,  1931,  vd  Id  be  maintained  «t 
the  amounts  which  they  were  receiving  on  t^^mt  date.   The  removal  of 
this  safeguard  affects  sal^iries  of  ail  employees  where  they  are  not 
fixed  by  the  Jharter,  irrespective  of  the  uLiOunta  and  irrespective 
of  the  length  of  service. 

This  brings  us  to  -ieotion  70,2  which  is,  as  I  have  already 
stated,  a  new  section  added.   This  section  provides  for  deductions  from 
the  salaries  of  all  officers  and  employees  whose  conpen sat  ions  exceed 
^175.00  per  month.    If  the  iioard  of  .Jupervisors  were  to  act  under  this 
section  alone  they  could  not  make  deductions  frcaa  ealHries  which  do 
not  exceed  #175.00  per  month  but  it  should  be  noted  that  theae  deductions 
are  nade  mandatory  only  for  the  balance  of  the  fiscal  year. 
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■14  th«r«aft«r  until  i««li  tUm  mm  th«  3o*rd  of  a«ii— ilsors, 
by  a  aajority  Tote,  sliall  de^ilar*  that  the  public  ey^reeney 
BO  loa^r  exists. 

Therefore,    the   •ffect  of   thin  asetion  is   t.aat,   vhensYsr 
tli«  bo«Lrd  of  TTl-ors,   by  &  aajarity  yote,    should   declare 

ttat  th«  eaer  is  at  en  end,   the  otber  salary  firLog  provi- 

sions of  the    -aarter,   either  by  way  of   standardization  or" by  way 
of  tbe  bu:get  fixing  power  of   the   j>oard,  oay  fix  salaries  as 
provided  by  sections  71  and  73  of   the    :karter  as  aoended. 
T)tis  — ans  taat   all   salaries  could   oe  reduced,   irraspective  cC 
tliair  present  aaouats  and   IrraspectiTe  of   the   tine  of  serrica 
of  the   several  anployees. 

xxS  to   the   extent   that   Section  70.2   repeals   Sacti(» 

70.1  is  3ioat  uAcertala  and  thera  is  grara  doubt  in  ay  aind  as 
to  whatiier,  irraspectiTa  of   inaction  7C.2,   the   Hoard   of  Syper- 
wisors  coul.:    not,   ucder  authority  of        —'on  70,1  by  a  two- 
thirds  Tota   -iilix   the   concurrence  of   t  or,   declare  an 
•aargency  which  would  reduce   all   s^ila  atveen   ^ICO.QO  and 
$175. CO  as  proTldad  in  Section  70,1 

As  I  hanra  st«tod  It  is  very  difficult   to  giwa  this 
oonclusioa  as  a  definite    :}pinion  but  v'aMn  we   refer   to    Section 

70.2  we  will   find   t^at    :ection  70.1  is  only  repealed  insofar 
as  it  oonflicts   witti  Section  70.2  but  Section     71  aa  aaanded 
would   aoaa  to    lia     the  proYlsions  of  both   sections  70.1  and  70.2 
into   the   salary  fixing  pc?ers  undar  the    r.iarter. 

To   ooncluda,    1  ALgfiX   state    that   t-      jI^c'  rport  of 

Asaadiaaat  Ho.U  is  to   raaovo  the   inhlbitio^is    ..        _aed   iu   the 
Charter  against  salary  deductions  of  those  e.iipioyees  who  occupied 
their  positions  on  Jsxmsry  1,1951,   irrespaetiwa,  of   course, 
of  the   salaries  fixod  hy  the     ..arter,   and  to   bass   the    salaries 
of  all  e.'^rloyees  whose  co-xpensstions  are  not   fixed  by   the    Jharter 
«poa  the  ganaral  praTailins  i*ata   if  wa^a  pain  in  San  rrancisco 
and  tha  beqr  r^ioa  Ib  prirata  escployT4ent  or  by  any  goTerzL'uental 
ageney  outside   the   ^ity. 

I  hawe  heretofore  adwisad  your  3osrd  that  the   constitu- 
tionality of  some   of   the  prori   ions  of  Charter    .aendnent  ?fo.ll 
are   doubtful,   but  as  your  request  is  not  for  a  legal  opinion, 
that   phase  is  not   covered   herein. 

Kespcc  tfully , 

City  .attorney. 
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September  15 ,  1934. 


SUBJECTS  Zoning  of  Land  for  United  States 
Mint. 


Gentlemen t 

This  office  is  in  receipt  of  your  request  for  an  opinion^ 
as  follows I 
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''Is  the  Fedoral  Oovornaient  botuid  by  the  zoning 
laws  of  the  City  and  County  of  San  Francisco  in  the  con- 
struction of  the  nenT  proposed  mint? 

opi^rroN 

At  first  blush  it  might  appear  as  though  the  question  in 
your  request  la  answered  by  the  opinion  of  the  California  Supreme 
Court  in  the  case  of  lOJBACH  v,  McGUIRE,  199  Cal,  215,  wherein  the 
court  held  that  the  provii-'ions  ^f  ti-ie  charter  of  tl^ie  city  of  Los 
Angeles,  prohibiting  the  erection  of  a  building  or  structtire  with- 
in a  certain  area,  of  a  height  oxooedlng  ono  hiuidred  anci  fifty 
feet,  were  not  intended  to  restrict  the  city  in  tlie  constxniction 
of  its  public  buildings,  because  or  the  gexieral  rule  that  the 
state  eind  Its  agencies  are  not  botind  by  general  words  limiting 
the  rij-'hts  and  interests  of  its  citizona,  uiilesa  audi  i>ubllc 
authorities  be  included  within  the  linitation  either  expressly 
or  by  necea5;ar*y  implication^  there  being  no  refor«nc«  ruado  to  ttie 
Federal  Government  in  the  i^an  Francisco  zoning  laws;  but  the  fore- 
going opinion  appears  not  te  announce  the  correct  rule  with  re- 
spect to  the  United  States  of  America* 

1  have  been  luiable  to  find  any  case  squarely  in  point, 
thus  it  has  become  nocessai  y  to  rualco  a  search  into  fundamentals. 

'tVith  sc»ne  restrictions  the  United  states  of  Airerica  is 
expressly  permitted  to  purchase  and  condemn  lands  within  the 
State  of  California  for  needful  bviildings.   (See  Sec.  34  of  the 
Political  Code.)   Thus  we  have  the  presumption  that  the  State 
of  California  desires  to  i*etaln  itu  aoveroig/i  t»iu-hta.   Section 
SO  of  the  Political  Code  provides  that  tiie  sovereignty  of  the 
State  of  California  resides  in  the  people.  Tlxla  neana  tlie  people 
of  tlie  State  of  California  as  distinguislied  from  those  of  the 
United  Jtatoa  of  ;lnerica. 

From  the  language  of  this  section  v)f  the  Political  Code, 
it  appears  tiiat  the  3tate  of  California  has  never  delegated  its 
sovereign  po\?ers  to  the  United  states  of  iUaerica,  notwithatjinding 
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that  In  reoent  years  th«r«  has  b«en  much  confusion  between  the  rl^rhts 
of  the  respective  states  and  those  of  the  FederaJL  government. 

In  HOUSE  V,  MAYES,  55  L.  Ed,  213,  the  United  States  i-upreme 
Court  stated  that  the  r?ovemm«nt  created  by  the  Federal  Oonatltutlon 
Is  on»   of  enumerated  powers,  and  cannot  by  any  of  Its  agencies  exer- 
cise an  authority  not  granted  by  that  Instrument,  either  In  express 
words  or  by  necessary  Implication,  The  court  In  that  case  further 
held  that  a   ^jowor  nay  be  Im-^Mod  when  necessary  to   give  effect  to  a 
power  expressly  granted,  and  that  while  the  constitution  of  the 
United  states  and  the  Iotts  ezsncted  In  pvjpjmanoe  thereto,  tocrether 
with  smy  treaties  made  ttnder  authority  of  the  United  States,  con- 
stitute the  8upr<3i^.e  lair  of  the  lane?,  a  atate  '^f  the  ••mlon  nay  exer- 
cise all  such  governmental  authority  as  Is  consistent  with  its  own 
constitution  and  net  In  cc?iflict  rrlth  the  Federal  Constitution. 

The  City  and  County  of  San  Francisco,  thj'oii.^h  Its  zoning 
ordinance,  has  provided  a  comprehensive  system  of  zoning*   There  Is 
nothing  in  the  Todaral  Constitution  which  gives  the  Fsderal  govern- 
ment the  right  to  supplant  this  munlcloallty  In  Its  municipal  affairs, 
bearing  In  mln<?  that  this  city  is  a  part  of  the  itate  of  California, 
idalch  has  never  waived  Its  sovereign  powers. 

In  PE;PLE  v.  tool,  86  Pac.  224,  at  226,  the  Supreme  Ooujrt 
of  Colorado  salds 

"All  sovereign  powers  not  United  by  the  Fed- 
eral Constitution  six*e  vested  In  the  states,  except  so  far 
ae  the  people  cf  the  respective  states  may  have  abridged 
these  powers  by  their  respective  Conatlt\itlons.'' 

The  state  of  California  has  never  abridged  its  powers  with 
respect  to  restrictions  upor  uses  of  real  property  located  within  the 
state. 

In  the  some  case  the  coau^t  said: 

"Sovereignty  of  a  state  embraces  the  power  to  ex- 
ecute Its  laws  and  the  right  to  exercise  supreme  dominion 
and  authority,  except  as  limited  by  the  fiuidamental  law." 

Thus  we  may  readily  perceive  that  iinless  by  o-ov   state  con- 
stitution wo  I'ave  the  Federal  rrovornnjent  the  rlrht  to  Invade  our 
territory  by  constructln*;  buildings  without  legal  restrictions  of 
any  Iclnd,  zoning  or  otherwise ,  the  Federal  government  iias  no  author- 
ity, except  to  proceed  as  any  private  cltlaen  mi^rht,  in  the  use  of 
Its  ^iroperty  located  wltJiln  the  borders  of  the  state  of  California. 

ThAt  this  view  Is  sound  Is  borne  ovit  by  the  case  of  HICKS 
V.  BELL,  5  Cal.  219,  at  226,  wherein  the  court  said: 

"It  Is  hardly  necessary  at  this  period  of  o\ir 
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history,  to  make  an  argument  to  prove  that  the  sevex*al 
States  of  the  Union,   In  virtue  of  their  respective 
BOVdreignti»i8,  are  entitled  to   tiio   jura,  ro^alla  vrhloli 
pertained  to  the  king  at  ccmasion  law,'* 

Having  the  power  of  the  king,  the  State  of  California  can 
piTOVlde  roqulronents  which  wiist  be  -let  by  the  Unltod  5  t&tes  govern- 
Bient,   in  ti*e  iooatlou  of  i'ta  bnilainge  within  a  municipal Ity. 

In  tlie  oase  of  HICKb  v«  iMLL,  supra,  the  coiirt  also  said: 

"in  reference  to  the  ownership  of  the  public 
IjmdAy  the  Lnlted  l  bUoa£>  oiiLj   occupied  the   oosltlon  of 
any  private  proprietor,  with  the  exception  of  an  express 
eaEtnption  frcei  atate  taxation." 

Thei^fore,  notwlthstandln*^  the  apT>aront  trertd  towards 
Federal  control »  vtiiioh  has  beo)i  so  ap})arent  within  the   oast  few 
years,  the  zoning  rights  of  a  Bnuiicipollty  of  the  State  of 
California  are  not  liiipaired. 

Ilence,   it  is  ru^'  oplnloti  that  in  ord^r  for  the  Ignited 
Statee  government  to  constinict  a  mint  in  a  section  of  the  city 
not  zoiieci  for   tliis  rjurpose,  the  lederal  government  acts  on  the 
mum  plane  as  any  private  cltisen,  end  must  make  the  usual  appli- 
cation to  the  (ity  llanning  CcHmnlssion. 

Respectfully  submitted. 


Tiw'WTomm' 


City  Planning  Cocitalseion, 
City  Hall. 
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October  11,  1934, 


SUBJECT!   Proc«dTir«  for  'dismissal  of  Substitute 

Teachers  to  Prevent  Obtaining  Probation- 
ary Status* 

Dear  Sirs 

This  office  Is  In  receipt  of  your  request  for  an  opinion, 
as  follows: 


REQUEST 

"tj  »  ♦we  discharged  a  great  number  of  substi- 
tute teachers  two  days  prior  to  the  conclusion  of  the 
last  school  year,  in  order  that  they  should  not  serve 
a  full  complete  school  yeeu?  and  attain  probationary 
status*  However,  the  result  of  so  doing  caused  a  break 
In  the  continuity  of  our  school  program,  which  we  would 
like  to  avoid,  if  possible,  during  future  school  years. 

"ive  would  like  to  know  tfliethor  or  not  It  would 
be  possible  to  take  the  following  course  of  action,  and 
arrive  at  the  same  result  as  was  arrived  at  by  discharg- 
ing substitute  teachers  two  days  prior  to  the  conclusion 
of  the  last  school  year.  This  proposed  course  of  conduct 
which  we  are  submitting  for  your  approval  would  be  as 
follows : 

"During  various  parts  of  the  school  year,  we 
would  discontinue  the  service  of  the  various  substitutes 
for  an  interval  of  one  full  school  day,  and  expressly 
notify  the  teachers  so  discontinued  that  such  action 
was  being  expressly  taken  for  the  purpose  of  preventing 
them  from  serving  a  fvOLl   complete  school  year,  and  thus 
acquiring  the  status  of  a  probationary  teacher  for  said 
school  year." 

DPI NIGH 

In  our  opinion  to  Dr.  Edwin  A.  Lee,  Superintendent  of  Schools, 
dated  April  10,  1934,  the  following  statement  is  made: 

"it  is,  therefore,  my  opinion  that  if  a  8ub« 
stitute  is  not  employed  for  a  full  school  year,  such 
substitute  does  not  become  a  probationer.  Thus,  the 
Board  of  h4ucation  could  forestall  a  substitute  becom- 
ing a  probationer  by  arranging  its  affairs  in  such 
manner  that  the  substitute  did  not  act  as  such  during 
the  full  school  year." 

The  proposed  procedure  outlined  In  your  request  is  in  conform- 
ity with  said  opinion  and  with  the  law  governix\g  the  subject* 
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I  also  concur  with  the  proposal  to  clearly  specify  to  the 
substitute  teachers  who  are  d ismlssed  exactly  the  reason  for  said  dls- 
missal  in  order  that  they  are  made  fully  aware  of  the  fact  that  thQ 
Board  of  Education  Is  engaging  them  as  substitute  and  not  probation- 
ary teachers y  which  right  is  given  to  it  under  the  School  Code* 

Respectfully, 


TJIfTTFFSeBr 


Mr.   J*  A.  Ormond, 

Secretary,  Board  of  isducatlon. 
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October  15,1974. 


SUBJICT:    Rl'TJit   to   Transfer  Permit 
without   Jonsent  of  iiolaer 
Thereof. 


Dear  Sirs: 


I  heve  before  ae  your  request  that  I  advise  you  if  a  permit 
to  conduct  a  laundry  at  i:o,405  0*Farrell  :3treet  can  be  transferred 
without  the  per-il salon  of  the  aoldor  or  owner  of  the  perait.  I 
understand  that  the  facts  in  the  instant  case  are  as  follovrs.   A 
permit  was  issued  to  one   Mrs.  G«  Oheader.  On  August  50th, 1934, 
one  A.  De  ^ragea  filed  an  application  with  the  Department  of  Health 
for  a  transfer  of  tne  permit  to  hiiusolf.   I  havo  not  been  advised 
as  to  the  action  taken  by  the  t'irector  of  iublic  i.ealth,  and  only 
know  that  the  ..:atter  is  now  before  your  board. 

OPIKIOK 

A  permit  to  do  busineas  Is  property  and  a  •eraoncoannot 
be  deprived  of  it  without  due  process  of  law,  although  the  -^erinit 
may  be  revoked  without  the  consent  of  the  owner  for  the  violation 
of  any  of  the  conditions  under  which  it  was  issued,  or  ior  non-uaer. 
To  transfer  a  per  dt  frori  the  holder  or  owner  thereof  without  the 
consent  of  raid  owner  would  be  to  deprive  hia  or  her  of  it  .vithout 
due  process  of  law. 

You  are  therefore  advised  that  a  permit  to  conduct  a  laundry 
cannot  be  transfarred  without  the  C{nisent  of  the  owner  or  holder 
thereof.  This  does  not  i'jean  that  e   ^lerson  to  wr-om  a  permit  is 
issued  ror  a  particular  place  can  hold  the  same  and  not  use  it 
and  tiiereby  prevent  a  new  ermit  bein^  issued  to  some  other  person. 
:(,'hen  a  pemit  is  Issued  to  a  person  and  the  same  is  not  used  the 
department  issuing  the  per-^iit  Jias  power  to  x^evoke  the  sane  for 
non-user,  and  to  issue  a  ne*v  one  to  some  other  person,  provided 
of  course  that  tae  issuance  of  the  new  permit  does  nut  violate 
any  present  law  or  ordinance. 

Yary  truly  ours, 

Oity  .wttoriiey. 


To-  THE  BOaUD  of  PEmOT  APPEALS. 
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Oct,  17,  1934. 


SUBJECT:   In  He:  Deductions  from  Final 
Payment  on  Contracts  which  are 
not  Completed  v/ithin  stipulated 
Time. 


Dear  Sir: 

I  have  before  me  your  letter  of  October  5th  wherein 
you  ask  if  you  are  authorized  to  approve  the  final  payment  on 
the  contract  of  De  Luoa  &  Son,  Inc.,  for  the  reconstruction 
of  the  Adams  School.   I  understand  thet  your  reason  for 
withholding  the  final  payment  is  that  the  contract  was  not 
conipleted  within  the  stipulated  time  and  the  question  now 
arises  as  to  whether  liquidated  darriages  at  the  rate  of  $25.00 
per  day,  as  provided  in  the  proposal  for  bids,  should  be 
charged  against  the  contractor  notwithstanding  the  fact  that 
the  director  of  Public  <»orks  granted  to  the  contractor  an 
extension  of  time  within  which  to  perform  his  contract  and 
that  the  contract  was  completed  within  the  extended  time. 
I  further  vmderstand  that  the  extension  of  tiDie  was  granted 
on  account  of  delays  over  which  the  contractor  had  no  coutiol, 
and  I  further  understand  that  there  are  final  payments  on  other 
contracts  now  pending  before  you  wherein  the  sarae  facts  pertain, 

OPINION. 


Section  97  of  the  Charter  provides  tMt  contracts  may 
provide  for  liquidated  damages  to  the  City  and  County  for  every 
day  during  which  the  contract  is  uncompleted  beyond  the  speci- 
fied date.   The  same  section  also  provides  th.  t  when  a  contract 
has  been  awarded  in  consideration  of  the  relative  tine  estimates 
of  bidders  for  the  completion  of  the  work,  the  time  within  which 
the  contractor  shall  start  work  shall  be  fixed  and  the  performance 
within  such  time  limits  shall  be  covered  by  the  bond  required  of 
the  contractor  and  no  extension  of  time  may  be  granted  on  such 
contract  beyond  the  date  specified  for  completion  unless  liquidated 
damages  are  paid  for  each  day  during  which  the  work  is  uncompleted 
beyond  the  specified  date. 

In  the  instant  case  and  in  the  other  cases  pending 
before  you,.  I  understand  that  time  of  completion  was  not  the 
basis  for  the  award  of  the  contract  but  that  the  contracts  were 
awarded  on  the  basis  of  lowest  responsible  bid.   This  being  the 
case  there  was  no  reason  for  the  Director  of  -ublic  ;cr  ks  pro- 
viding, in  his  proposal  for  bids,  that  no  extension  of  time  would 
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be  granted  for, where  the  contract  is  not  awarded  on  the  basis 
of  time  of  oonpletion,  the  Director  has  the  right  to  extend  the 
time  of  coinpletion  for  any  valid  reason. 

In  dealing  with  the  matter  of  extension  of  contracts 
for  municipal  im-Droveriienta,  my  predecessor,  Honorable  Percy  V, 
Long,  in  his  Opinions  1912-1916,  at  page  859,  said: 

"It  is  to  be  assumed  that  officials  honestly  perform 
their  official  duties.   Extensions  of  time  are  permitted 
so  that  the  city  may  deal  Justly  with  contractors  when 
it  transpires  that  the  work  could  not  be  coiipleted 
within  the  time  originally  specified.   A  variety  of 
reasons  may  Justify  such  an  extension. 

Th«  s:upreme  Court  of  this  rotate,  as  well  as  those  of 
other  States,  has  held  on  more  than  one  occasion,  that  those 
responsible  for  the  porforaiance  of  the  contract  may,  for  a 
valid  reason,  extend  the  time  within  which  it  is  to  be  perfcxrmed. 

You  are  therefore  advised  that,  if  the  iJirector  of 
Public  Works,  in  the  exercise  of  the  sound  discretion  which  is 
vested  in  him,  saw  fit,  for  a  valid  reason,  to  extend  the  time 
for  the  perfomianoe  of  any  of  the  contracts  which  are  involved 
in  the  present  inquiry,  he  had  the  right  to  do  so  notwithstanding 
the  fact  that,  in  his  proposal  for  bids,  there  was  a  ststenient 
that  the  time  for  completion  would  not  be  extended.   ,vs  I  have 
said,  it  is  only  when  bids  are  solicited  on  the  basis  of  the 
time  of  completion  thcit  no  extension  of  time  for  the  performance 
of  the  contract  can  be  given.   Therefore,  if  the  contract  was 
completed  within  the  extended  time  the  contractor  is  as  much 
entitled  to  his  compensation  as  if  it  had  boen  completed  within 
the  time  specified  in  the  contract. 

Regarding  that  part  of  Section  97  of  the  Charter  v/hioh 
provides  that  a  contract  may  contain  a  provision  for  liquidated 
damages  for  every  day  during  which  the  c  ntract  is  uncompleted 
beyond  the  specified  date  for  completion,  I  advise  you  that,  in 
my  opinion,  this  provision  does  not  give  to  the  city  the  right 
to  collect  liquidated  dair-ages.   The  general  provisions  of  the 
law  on  the  subject  must  be  taken  into  consideration  in  fixing 
the  amount  a:    damages.  :>eotion  1670  of  the  Civil  Code  provides: 

"Every  contract  by  which  the  aiaount  of  damage  to 
be  paid,  or  other  compensation  to  be  made,  for  a 
breach  of  an  obligation,  is  determined  in  anticipa- 
tion thereof,  is  to  that  extent  void,  except  as 
expressly  provided  in  the  next  section." 

The  next  section  referred  to  is  section  1671  which 
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reads  as  folloivs: 

"The  pai'ties  to  a  contract  may  agree  therein 
upon  an  aiiount  which  shall  be  preaumed  to  be  the 
amount  of  damage  sustained  by  a  breach  thereof, 
when,  from  the  nature  of  the  case,  it  would  be 
impracticable  or  extreraeiy  difficult  to  fix  tne 
actual  damage." 

In  construing  this  section  the  juprerae  Court  of  this 
State  has  held  that,  notwithstanding  the  fact  that  the  parties 
to  a  contract  have  agreed  upon  a  certain  amount  of  dama^ye  for 
the  non-perfomanoe  of  the  contract  within  the  t\Tue   specified, 
such  an  agreement  cannot  be  enforced  in  cases  where  no  damage 
has  been  sustained,  or  wnere  the  actual  damages  which  have  been 
sustained  are  subject  to  computation. 

I  direct  attention  to  the  case  of  PATT'J'JT  DUCK  GO. 
vs.  MOOiiK f   75  Oal.  205,   In  this  case  a  building  contract  was 
involved.   There  was  a  stipulation  in  the  contract  that  if  it 
was  not  completed  upon  a  certain  date  tbe  contractors  would  pay 
llOO.OO  per  day  liquidated  damages  for  each  day  that  it  remained 
uncompleted.   The  Court  directed  attention  to  Sections  1670  and 
I      1671  above  ouoted  and  said: 

'•In  the  present  case  there  is  nothing  in  the 
record  to  show  thct  It  was  impracticable  or  extreme- 
ly difficult  to  have  fixed  the  actual  damage  which 
would  result  by  failure  of  the  contractors  to  com- 
plete the  building  by  the  date  mentioned  In  their 
C) ntract . 

"Certainly  the  stipulation  in  the  bond  does 
not  of  Itself,  in  the  absence  of  all  other  evidence 
upon  the  subject,  make  it  clear  that  it  would  be 
extrenely  difficult  or  Impracticable  to  fix  the 
actual  damages  that  would  result  from  a  breach  of 
the  bond  in  not  finishing  the  building  by  a  certain 
date," 

In  LONO  3 ^CACH  SCHOOL  DIoTrilGT  vs.  DODGE,  135  Cal.  401, 
Which  case  involved  the  completion  of  a  school  building,  in 
referring  to  r^eetiona  1670  and  1671,  the  Court  said: 

"The  first  of  these  sections  having  declared  all 
oontracts  fixing  liquidated  damages  in  advance  to  be 
TOid,  except  as  provided  in  the  next  section  (Section 
1671),  it  is  clearly  incumbent  upon  the  party  seeking 
f         to  recover  upon  such  agreement  to  show  by  averment 

and  proof  that  his  case  is  within  the  exception,  for 
without  an  allegation  bringing  his  case  within  the 
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exoeption  the  otjmplaiut  in  that  regard  is  insiiffi- 
oient,  the  presuinptlon  being,  in  the  absence  of 
suoh  allegation,  that  such  egfeement  is  void." 

In  the  case  of  STARK  vs.  V-HKl'ABE.»   187  Cal.  785,  the 
Coxirt  said: 

"Even  where  the  parties  to  the  contract  for 
liquidated  daniages  have  by  written  stipulation 
agreed  that  it  would  be  impracticable  and  eitresely 
difficult  to  fix  the  actual  daiiat'es,  if  the  facts 
do  not  support  suoh  stipulation  it  cannot  be  enforced." 

The  plain  meaning  of  the  two  sections  above  quoted, 
and  the  opinions  of  the  ouprene  Court  above  referred  to,  is 
that,  irrespective  of  the  stipulation  of  the  parties  to  tha 
contractAj bef cff  e  damages  can  be  collected  they  must  be  suffered, 
and  that/iaciages  are  not  suffered  by  the  fr^ilure  of  t^.8  con- 
tractor to  coraplete  within  the  time  limitation  they  cannot  be 
recovered,  irrespective  of  the  stipulation. 

In  tne  instant  cases  I  understand  that  it  is  net 
contended  by  the  director  of  Public  /.orks  or  by  the  Controller 
that  the  city  has  suffered  any  damage  by  reason  of  the  failure 
of  the  contiractors  to  corai)lete  within  the  original  time  limi- 
tations.  You  are  therefore  advised  that,  if  in  the  exercise 
of  the  discretion  which  is  vested  in  the  Director  of  iublic 
iVorks,  there  was  a  talid  reason  for  the  extension  of  the  con- 
tracts, their  completion  within  the  extended  time  entitle*  the 
contractor  to  his  compensation  to  the  saifie  extent  as  if  the 
contracts  had  been  completed  within  the  original  time  specified; 
and  furthermore,  even  if  no  extension  were  granted,  or  if  it 
were  improperly  granted,  liquidated  daroages  cannot  be  recovered 
unless  they  were  actually  suffered,  excepting,  of  o^urse,  such 
cases  wherein  the  contracts  were  awarded  upon  the  basis  of  the 
time  of  completion. 

Respectfully  submitted, 


CITY  ATTORNEY. 


To  the  Controller. 

Copy  to 

Director   of  Public  vjorka. 
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October  29,    1334. 


3UBJiiCT:      In   »^e,  CoPitrol  of   location 
of  Bridge  Approaches,  and 
Intorurban  cars  thereofi  and 
Rapid  Transit  t'erefrom. 

D«ar  Jlrs: 

I  have  your  request  thrt  I  advise  you  what  control 
the  3oard  of  upervisors  will  have  over  the  approaches  and 
exits  to  end  from  the  ;an  Fraaoiso)  Bay  'bridge,  and  9lso 

what  control  the  Board  vnill  have  over  interurban  cers  which 
operate  over  the  bridge,  as  well  as  over  their  rei=pective 
termini. 


OPIillON. 


It  will  be  understood  that  when  the  term  "bridge" 
is  used  herein  it  refers  to  the  structure  which  extends,  not 
only  over  the  waters  of  the  bay,  but  also  to  that  portion 
thereof  which  extends  from  the  bridge  head  proper  to  its 
teminue  in  the  vicinity  of  Fifth  and  Harrison  'troet.?. 

The  entire  bridge  Is  a  nriinary  state  highway.    -ee 
Section  3  of  "Act  Directing  Jepartr^^ent  of  lUblio  'Dorics  to  con- 
struct fiporoechea  to  Toll  'bridge,  etc."  -  Peering,  General  i.aws, 
1178.  (1933). 

3y  this  ot  the  approaches  to  end  exits  fror^p  the 
bridge  in  the  vicinity  of  First  and  Clementina  streets  and 
also  in  the  vicinity  of  Fifth  and  Harrison  tracts,  are  pede 
a  part  of  the  bridge  proper  and  ere  a  part  of  the  primary  tate 
highways. 

?5ection  30  of  article  IV  of  the  Constitution  j^ives 
to  the  Legislature  the  right  to  establish  a  system  of  "tate 
highways  and  to  pass  all  laws  necessary  cr  proper  to  construct 
or  rtiaintain  the  saine.   The  section  reads  as  follows: 

"State  highway B.   The  legislature  shall  have 
power  to  establish  a  system  of  state  highways  or 
to  declare  any  road  a  state  highway,  and  to  oass 
all  laws  necessary  or  pro  ler  to  construct  end  i'in- 

taln  the  same,  and  to  extend  aid  for  the  construction 
and  maintenance  la  waolo  or  in  pert  of  any  county 
highway." 

..peeking  on  this  3ub,ject  the  .district  Jourt  of  Appeals 
in  .i^l  jQ.^   vs.  G Hl!.j].LY .  67  Jal.  App.  328,  has  said: 
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•*Th«r«  Is  nothing  In  the  oonatitution  which 
would  prdvent  tho  state  itself  frorn  takin,?;  over  the 
•xeluslve  control  of  the  matter  of  the  construction 
and  maintenance  of  ell  public  highways  in  the  state, 
whether  they  be  trunk  or  mnin   highways  or  so-called 
co\inty  roeds.   The  power  and  correspond inc?  rit^ht 
to  do  so  have  always  roslcied  in  the  state  throuf^ 
Its  legislature.    lut  to  leave  free  fron  all  possible 
doubt  the  right  of  the  state  to  control  the  construc- 
tion of  mf^in  or  trunk  higliways  therein,  the  people 
in  the  year  1902,  added  to  article  IV  of  the  consti- 
tution, section  36,  which  reads  as  follows;   'The 
legislature  shall  have  power  to  establish  a  system 
of  state  hiishways  or  to  declare  any  rond  a  state 
highway,  and  to  pass  all  laws  necessary  or  pro'^r 
to  construct  and  Maintain  the  sarne,  and  to  extend 
aid  for  the  construction  and  rnsintenance  in  whole 
or  in  '8rt  of  any  cojnty  highway*. 

•*Under  thfit  section  the  legislature  is  empowered, 
through  the  appropriate  branch  of  its  adinLnistrative 
machinery,  to  declare  any  county  road  e  state  highway, 
and  thus  take  sole  suoervisory  control  over  it. 
No  exception  is  "sde  as  to  the  character  of  the  county 
road  which  the  state  may  translate  into  a  state  high- 
way;  It  may  be  a  roed  connecting  with  a  main  line 
road  throu,?h  the  state  or  it  -'luy  be  a  laterel  leading 
to  some  point  on  a  truck  road  to  another  point  in  the 
CO  jity.   The  state  is  itself  the  sole  Judge  of  whether 
a  certain  county  rond  should  be  Trde  a  state  highway 
or  0  part  of  the  state  hi^way  system  and  its  conclu- 
sion as  to  that  matter  could  not  be  succei'sfully 
challenged." 

Therefore,  in  so  far  as  the  bridge  is  a  state  highway, 
the  Toll  Bridge  iithority  or  the  tate  Lepartrnent  of  rublic 
Works  are  in  charge  of  its  construction,  operation  and  mainte- 
nance and  the  city  has  no  outhority  to  say  at  which  particular 
point  spproaches  or  exits  shall  be  built.   This  is  particularly 
true  in  the  instant  case  for  the  reason  thot  on  Ilarch  21,  1933, 
by  resolution  No.  693,  Code  No.  12.112,  the  Board  of  -upervisors 
aporoved  a  nap  providing  for  the  present  route  of  the  bridge 
frojn  its  westerly  pier  head  to  the  vicinity  of  Fifth  and  Harrison 
streets.   This  map  shows  the  approaches  and  exits  to  the  btldge 
as  they  are  at  present  proposed. 

Insofar  as  the  right  of  the  Toll  Bridge  Authority 
to  operate,  either  directly  or  through  the  agency  of  other  per- 
sons, railroad  lines  on  or  over  a  bridge  under  Its  Jurisdiction, 
I  direct  attention  to  section  16  of  the  Oal  if ornis  Toll  Bridge 
Authority  ;>ct,  r>tatuts8,  1931,  page  920,  which  reads  as  follows: 
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"The  CaHforila  Toll  Bridge  .authority  Is 
authorized  to  enter  Into  egrae-aonts  wlf--  steam 
and  eleotrio,  or  other  railroad  or  trans:portation 
oompanies  for  the  use  of  portions  of  such  bridges 
or  other  highway  oro38in«:;8  at  suoh  charges  in  tolls 
6  6  way  be  mutually  agreed  upon;  etc." 

Ii  Tiew  of  the  foregoing  you  are  advised  th^t  the 
Board  of  Supervisors  has  not  any  jurisdiction  over  tsAins  or 
vehicles  operated  over  the  ^«n  Francisco  Bay  Bridge,  while 
the  sarnie  are  operated  on  the  brid.'^e  or  on  its  approaches,  nor 
oen  the  Board  in  any  way  provide  at  what  particular  points 
on  said  bridge  approaches  will  be  nade  thereto,  or  exits 
TT^arie  therefrom.   After  trains  leave  the  bridj^e  and  leave 
property  ov.ned  by  the  Toll  bridge  Authority,  "hey  c&nnot 
operate  over  or  across  city  streets  except  under  franchise 
or  permit  authority  of  the  ioard  of  oupR  rvisors. 

Rapid  Transit.  Trains  or  street  cars  from  the  several 
bridge  terminals  can  be  operated  over  our  city  streets,  either 
by  the  city  direct  as  a  part  of  its  municipal  railway  system, 
or  under  franchises  granted  by  the  Board  of  Supervisors.   If, 
in  the  opinion  of  tne  Board,  a  rapid  transit  system  should  be 
operated  as  a  part  of  our  municipal  railway  system,  or  in  oon- 
Junotlon  therewith,  your  attention  is  directed  to  Ejection  119 
of  the  vharter,  the  pertinent  portion  of  wnioh  reads  as  follows: 

*llMnttrer  the  board  of  supervisors,  as  provided 
in  sections  101  to  104,  inclusive,  of  this  charter, 
shall  determine,  that  the  public  interest  or  necessity 
demands  the  acquisition,  construction  or  completion 
of  any  public  utility  or  utilities  by  the  city  and 
county,  or  whenever  the  electors  shall  petition  the 
supervisors,  as  provided  in  sections  105,  179  and  180 
of  tWn   charter,  for  the  acquisition  of  any  public 
utility  or  utilities,  the  supervisors  must  procure 
a  report  from  the  public  utiiitios  coramission  thereon.** 

Therefore,  if  a  rapid  transit  system  is  to  bo  munici- 
pally owned,  your  first  step  will  be  to  call  upon  the  Public 
Utilities  Com-  i salon  for  o   report  In  the  premises.    .Tien  suoh 
a  report  is  forthcoiTiing  end  if,  in  the  Judgment  of  the  Board, 
the  project  as  reported  should  be  constructed,  you  may  take 
such  steps  as  you  deer,  proper  to  provide  for  Its  financing. 

Respectfully  subnittad, 

CITY  ATTOKilSY.  ~ 


To  the  - 

Board  of    Supervisors. 
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November  13,1954. 


SUBJECT:  Keeper's  Fees  Collected  by- 
Sheriff  Subject  to  Refund 
when  Order  for  same  is 
Countermanded  before 
Perforjiance. 


Gentlemen: 


Early  last  month  you  transmitted  to  this  office  a  letter, 
addressed  to  you  by  the  Board  of  Trade  of  San  Francisco,  retiuesting 
a  refund  of  Five  Dollars,  as  a  fee  paid,  to  the  sheriff  for  a  keeper 
for  one  day  under  an  .attacraaent  levy.  Insofar  as  the  order  for  the 
above  service  was  c  .untermanded  the  next  morning  before  the  keeper 
was  sent  out,  the  aforesaid  de  ;and  for  refund  is  made,  and  you  are 
desirous  for  advice  concerriing  its  legality, 

OPINION. 

The  Sheriff's  authority  for  the  collection  of  a  keeper's  fee 
set  fort:,  in  tiie  fourth  category  ex,.ressed  in  section  4300b,  of  the 
Political  Code,  in  this  language: 

"For  keeping  and  caring  for  property  under 
attachment  or  execution  such  sum  as  the  court 
may  fix;  provided,  ti^iat  no  greater  sura  than 
five  dollars  per  day  shall  be  allowed  to  a 
keeper  when  necessarily  employed." 

A  reading  of  tht  foregoing  indicates  that  the  service  must  be 
necessarily  performed  and  the  cost  fixed  by  the  court.  It  is  obvious 
that  a  cost  of  the  legal  function  is  impossible  if  not  executed,  and 
if  not  fixed,  as  sanctioned,  is  not  a  proper  charge  to  be  retained  by 
the  Sheriff. 

The  collecting  officer  having  deposited  the  sum  collected  with 
the  Treasurer,  it  is  legal  for  your  authorization  of  refund  to  be  made 
by  the  Controller. 

Respectfully, 


City  Attorney. 
FINANCE  COfiCvilTTEE 
BOARD  OF  SUPERV^SOxiS. 
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November  14, 1^34. 


SOBJKCTi  Police  fitron,  under  'ection 
162  of  TJew  Charter,  is  not 
Ifomber  of  Police  epnrtfnent 
for  Retirement  .  u3*pose«; 
Charter  Goncernlnt?;  aension 
Benefits  may  be  iiltfered  Before 
Vesting  of  Ughts. 


[gentlemen: 


A  short  time  ago  you  requested  my  opinion  conoernlng  a  "ueation 
>f  intarpretation  of  certain  sections  of  the  Kew  Oharter,  as  applicHble 
to  a  statement  of  facts  which  you  outline  in  your  communication,  in  this 
rashion: 

The  employaient  of  rr^trons  in  tb«  Police  •epartment  das 
never  been  subject  to  an  age  limitation.   In  Chapter  VI, 
Artiolo  8  of  the  old  C'aarter,  ejection  l-S/4,  however,  they 
are  siade  aubjeot  to  the  provisions  of  the  Folice  belief  and 
Pension  Fund  provided  for  in  Ghnpter  X  of  that  article. 

In  the  new  C^harter,  Section  166  extends  the  pension 
provisions,  which  are  carried  over  from  the  old  barter,  to 
*taembers  of  the  Police  :  epartmont*  only.   In  section  162  of 
that  Charter  it  defines  ♦membere  of  the  iolice   epartment*  as 
any  officer  or  ei^jloyee  of  tUet  deoart.nent  'whoss  employ-aent 
therein  oegan  prior  to   anuary  1,1900,  or  whose  e  tpl  y  cnt 
therein  began  on  or  shall  begin  after  that  date,  and  was  or 
shall  be  subject  to  a  charter  maximum  age  at  the  time  of 
eatployment,  of  not  over  35  years'.   Other  ewployees  in  the 
depajrtment,  tuch  as  telep  one  operators  and  hostlers,  are 
members  of  the  Retire-nent  ystea  under  Section  165  of  the 
Gtiarter. 

The  <;uestion  as  to  the  status  of  police  3i(-trons  is  raised 
now  by  the  a  plication  of  Nellie  Moriarty,  one  of  the  matrons, 
that  she  be  retired  under  the  provisions  of  ::ection  166  of 
the  Jliurter  on  account  of  disability  alleged  to  have  been 
incurred  in  erformj.uico  of  •  uty.   If  the  disability  was  so 
Incurred,  and  if  matrons  ai'e  uem  iers  of  the  -;etirejneat  .  ystoa 
under  ;eotion  166  of  the  Charter,  she  would  be  retired  on  a 
pension  in  accordance  with  that  section.   If, however,  the 
disability  was  so  incurred,  and  if  she  is  a  me.-i'.ber  under 
Section  i.65  of  the  Charter,  then  she  is  entitled  only  to  the 
benefits  under  the  State  Compensation  .  ct,  md  such  disability 
benefits  as  she  may  qualify  for  as  a  Miscellaneous  employee 
of  the  City  and  -oanty.   3he  first  entered  th^-  department 
Dooamber  26,19ii8,  at  the  age  of  forty  years." 
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Under  the   term*  of  iiectione  16<i,   165  and  166  of   the  New    Charter, 
•  police  mutron  la  not  a  member  of   tht;  rolice   .  epurtment   for  retiresnent 
purposes,   even   tiiough,   by  the  language  of     eotlon  35  of   the   same   instru- 
ment,   she   is   oontinued  legally  in  her   said  position  in  the  police 

Department, 

The  foregoing  conclusion  is  rendered  Inescapable  by  virtue  of 
the   exceedingly  definitive  expression   set   forth   in  the   aforesaid     ection 
16E,   relating  to  membership  in  either  the   police  or  the    fire  depurt^fttsnts 
aa   to   the   enjoyment  of  retire;aent   benefits. 

The  introductory  phrase  to   the  said  Section  162,   readln^r  thus: 
"For  the  purposes  of   the   retireifient   sy intern",  undeniably  discloses  the 
intention  of  tiie  franera  of  the    Uiarter  to  specifically  narrow  the  group 
of  beneficiaries  of  the  police  and  fire  pension  benefits,   and  not   to  hav< 
the   benefits  appliciiblo   to   the   j:eneral  uiemLership  of    the   Ge'^artaent  as 
the  same  is  e  pressed  in  other  parts  of  the  organic  law. 

The  above   quoted  language  places  a  11 aitation  upon   the      rovisioi 
following  in   section  162,  so  as  to   positively  exclude  from  the   special 
police  and  firemen  benefits,   the   class  of   persons  serving  in  the  police 
ana  fire  de  artmeuts  wlio  cunnot  bring  themselves  within  the   clearly 
defined  oate  ories  ©nu.'uerated  therein. 

The  next  question  which  would  naturally  arise  in  the   InstHnt 
situation  concerns  itself  with  the  proposition  of  authority  to  eliminate 
from  the   benefits  of  a   system  under   the  New  .^uarter,    those  individuals 
who  under  the   forcier  oretanio  law  enjoyed  the   same. 

There  is  no  doubt  as  to  the   legal  right  to  effectuate  such 
changes  in  California,   particularly  in  coiiaideration  of   the   enunciation 
by  this  otate's  appellate  tribunal   to  the  point:    that  no  vested  ri^^ht 
to   a   pension  is  created  by  the  siere  act  of'  passing  a  Ihw  provioing   for 
the   same  for  public    officers  or  e.ioloyees.      ^•uch  rit-ht  vests  only  upon 
the   fmppening  of  the   oontinc^ency  or  event  upon  which  tho  rif-ht   thereto 
acoxMes. 

KLKNCH  v.    30  ,.RD  OF  ?  N^-IOI?  FU^3  00?4M3S. 
et  al.,   79  Cal.App.   171. 

'That  a  law  proviaing  pensions  for  officers,   and 
their  dependents  aiay   be   repealed  or  altered  at   any 
time  before   the   happening  of   th':.   oontin^-enoy  ut)0.i 
which  the   right   to  a    oension  vests  is  not   and 
cannot  be  denied,    (Pennie  v.    Aels,   80  Cal.266} 
Pennle  v.    aeis,   132  U.S.    464.)" 

RiSaKCCA  GOHHN  v.   P. L. HUDSON,    et   al. 
19  Oal,App.89  at   oage   91. 

p  In  view  of   the    law  and  due  to   the   clarity  of  the   intention 

Of   the   freeholders  to  particularly  limit   the   special   benefits  herein 
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oonsldered,  I  ajdi  constrained  to  interpret  the  provisions 
of  the  iNiew  Charter  in  no  fashion  other  than  as  hereinbefore 
indicated,   and  you  are    so  advised. 


fieepeotfuliy, 


City  Attorney, 


RT:TlR2araNT  BOAi©. 
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Kov.    Zl,    1934. 


^UBJBICT:      In  ".«,   Form  of  ^ihargea 

against   -i-lvil   :ervlo»  Keployaes. 

dsar  Sirs: 

I  have  your  latter  readlni;  as  followe: 

"SaotioQ  154  uf  the  Charter  eoatains,   aiiong 
other  talnga,   the  following  provisions: 

'No  persiim  euployod  under  the  civil 
servioe  proviai  >as  of  this  ch farter,   ex- 
cL  usive   of  f'.ej^ibers   t;f  the   police  end  fire 
depr>rtments  as  prcviued   unaer  section  155 
bweof ,    in  a  position  defined  by  the  coaia- 
Isaion  8s    'pensaaeat**   shall  be  re  loved  or 
discharged  except  far   cause,   upon  « rit ten 
oli«r«ites,   a^d  after  &n  opportimity  to  be 
heard  ia  his  oviu  defaiioe.**  *'* 

'Removal  ca:   dia charge  Ray  be  toade  for 
tny      f  the   f.jlloainij  causes:      inccnpetenoo, 
habitual   Intenperaaoa,   lTa«Ks:al  a  nduot, 
inauburdiitation,   discourteous  treetaent   of 
the  pablio,   dishonesty,   inattention  to   duties, 
or  engagine  in  prohibited  political  Qotivlties,' 

v.iil  you   kindly  advise  us  at  your  eariiast   ooaven- 
ieace  as  to   wiriether  or  not    it  is   sufficient,   «ithin 
the  ineaning  of  the  above  ohertfir     revisions,  far   en 
appointlag  officer  desiring  to  di«aiss  an  eppolntee 
because  of    'inattention  to   duties*   to  raercOLy  notify 
said  appointee   in  writing  thst  he   is   ehar^ed  sith 
'inattention  toduties*   and  to  appear  for  hearing  on 
sucb  oharge  at  a  time   fixed,  say,   for  exaBple,   several 
days  later,   but  without   stating  in  said   written  notice 
what  coiiatltute   the  deteils  of    said  oiiarge  of   'inattea- 
tiou  to  duties'?'* 

Q-PIHKM, 

The  question  which  yoa  a-jJc  Is  very  much  in  the  abstract, 
and  as  the  law  Is  iwll  settled  thst  notwithstanding  the  fact  that 
ohargea  whieh  are  to  be  the  basis  for  t^is  renoval  of  an  officer 
or  an  employee  way  be  defective,  the  defect  riay  be  waived,  nnd 
the  waiving:  of  the  defect  depends  very  much  on  existing  circum- 
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atanoes.        I  tjust,   tharefore,   to  a   iar^^e  extent,    confine  my 
advice  so  that    It  will  deal  with  the  abstraot   question  and 
le«T«  you  to  apply  the  law  as   X  see   it. 

The  language  of    iectlon  154  whloh  you  quote  wp-s  un- 
doubtedly written  into  the  oharter  to  prevent  the  dlenissal    of 
a  oiTll   servioe  employee  excot  fop  good  cause.       Ttie   cause  must 
b«  specified   so  thnt   the  etriployee,   after  knowing  the   pRrtlculrir 
charge  agninst  hln,  would  have  the  right  to  »alee  answer  to  the 
charge  and  present  such  evidence  as  he  saw  fit  to  disprove  or 
refute  it. 

It    is  well  settled   that  the   charges  upon  whloh  the 
disnissal  of  an  employee   is  baaed  do  not  have  to  bo  frur^ed  with 
the  exactnei^s  of  an  indictment  or  oosplalnt  charging  a  person 
with  oriice.        'till,   such  charges  nust  be  sufficient  to  aprrise 
the  eaploy**  of  the  particular  darollotion  «lth  which  he   is 
oharg«4* 

®»*    '^^^■''S  va.    JI?Y  OF  ^,    75  K.S.   184,   where   th« 

^uprenM  Court  of  Illinois  said: 

"It   la  also  urged  thot   tho   charge  filed  with 
the   eoTrimigsion  by  thr^    -"   -rel  sunerintendent  of 
police  is  not   sufficj  specific.        This  proceed- 

ing  Is  not   a    ooiiVirion-lsw   or   oriiaiaal  oroceeding,   but 
an  investigation.        ^hile  the  plaintiff   in  error  had 
the  ri«^?*it  to  have  the  eherf^e  preferred  against  him 
reduced  to  writirv?»  '^nd  in  sueh  form  that   he   could 
clearly  understanc  the  grouad  assigned  for  his  ro- 
BMival,    it  wtiS  not  necessary  thit  the  oh^vr:^e   should 
b«  fonnulated   in  technical  lQrii^&«^e  similar  to  that 
of  a  deelarati  n  or  indlctraent." 

In  the  case  of  ^T/ITS  Zx  Hel  ;'  vs.  I'lL     '.•      ':^   147 

M.«,   50,    the  i'ourt   seid: 

''The  BOCUTOcy  of  a  legal  pleading  is  not  roquired 
in   such  prooeGdln,<D.        It   is  sufficient   if  it  appears 
that  the  officer  sfju.-ht  to   h©  rer.oved   is   fairly  informed 
of  the  general  nature  of  the   charge  ao  that  he  can  meet 
it  upon  the  hearing.  « 

However,   I  aoi  uf  the  opiaion  tuut  to  saake  a   charge  in 
the  (general  language  of  the  oherter  -  that  is,   to  charge  an 
«npioyee  with  "insubordiuation"  or  "inattention  to  duties" 
without  advisiii/^;  hlsi  as  to,   at  lecHst,   ao^e  of  the  facts  upon 
which  the  charge   is  based  -  is  not  sufficiently  specific  to 
meet   the  requlreneuts  of  the  charter.        "Inattention  to  duties** 
might  cover  a  multitude  nf  derelictions  or  omissions.       An 
•aployea  mii^t  be  insubordinate  la  aany  ways,  and  I  b«lieve 
thet  to  pemjit   charges  rriade  in  so  general  a  Tsoniier  to   stand 
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i»  unfair  to  the  employee.        thm  h«ad  of  a  de-ertnient,   *i«n 
Ii«  fll«s  ohargoSjKust  hrve   In  rrilnd  th«  specific  dereliction 
or  (mlaslon  on  whloh  t.ie  char/?*   in  based,   end  In  order  that 
the  employee  Ti<ey  have  a  full  opportunity  to  bo  herrd  es  pro- 
Tided  by  the   obnrter,    at   leest   the  genwral   faote  which  bring 
the  ecspioyee  within  the  groufida  for  renoval  cr   auspension 
should  be  given   to  hin  before  he  is  ooi«pelled  to  anawcsr. 

The   Tlewa  whioh   I  here  expreaaed  are  suataiued   by 
tiie   folio iMlng  oaaea: 

pgr>PLE  ex  rel  SmtflJSip  vs.   1*020,   146  .\'.Y.'~,   880, 

W^n%  the  3ut5PeBje  Co  irt   of   Mew  Tfork  (Apoeliite     Iviaion)   held: 

"A  apecif ication  of  a  cherge  of  ne^^oot  of  duty 
by  a  polioetae.n,  which  alleged  th^it,  hfivin^  been  in- 
foiT!=ed  thnt  cex^tinln  prooerty  had  been  stolen  or  lOft, 
and  waa  now  In  the  po^seasion  of  anothsT-,   he  failed 
to  tatce  proper  police  action  in  the  w.tter,  does  not 
aiinxi  wnv.t   co.atltuted  the  ne^:lcct  of  fii-ty,   md   is 
not  sufficient  to  warretnt  a  diealaaal  of  the  pKtrolraan.^ 

Alao: 

-■''  '^  YS.     ;I?Y    0?  SOV^'^    ■■  BOY.    90   iutl.    1030, 

In  wldoh  ease  ~t  of  Errors  of  raoy  said: 

•*The  resolution  now  under  review  which  declares 
the   conviction  of  the  proaecutor  of  misoonduot   wnd    In- 
•CKspeteicy  in  his  office  and  removes  hln  ther«frow 
fAiks  to  contain  avj  of  the   evidence  upon  which  thp»t 
oouviction  W08  based,    and   is  tborefors,   under  tie 
reasoning  of  the  case  olted,    fatally  defective,   and 
irtiould  have  been   set  aside  by  the    supresie  Oourt. 


•» 


AlS>  I 

BRSGEL  vs.    CITY   C^  ME^PO^,    271   ...    .    6S5. 

This  case  involved   charj^es  ai^ainst  a  chief  of  police, 
The  ohergoa  filed  before  the  board  ware  as  follows: 

**J'eb*  7,  1924.        I,  Joseph  liernmnn,   comis- 
slonsr  of  public  works,   do  this  day  prefar  ohnrKes 
Against   Fr^fijc  3regel,   claief  of  police.        Thfit  he 
did  attempt  toinfluence  voters   in  the  election  of 
Uo  ember  6,   19:^3,   sad   in  the   primsry  of     otober  £0, 
lw;J3.        1  also  charge  him  afith   Inefficiency  and 
neglerjt   in  the   performance  of  his  duty  in  the  ye«r 
1»22  and  lii23  and  January,   1924.        ( -iKried) 
Joseph  ilerraaxiii,   JCMimiasioner  of  Public    -orka," 

In  disposing  of  the  matter  tiie  Coxjct  of  Appeals  of 


■»« 
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Keatucicy  said: 

"This  ohftrg«  Is  not   suffloiont  und«r  th« 
•tntute.        It   aoes  not   set  out  with  olearaess  or 
dlstlnotnos^;  an^    oUar^«       There   le  a  sls^llar 
•t*)tut9  aathorlzia^  a  lavyar  to  ba  disbarred  for 
nei^ect  or  lack  of  moral  o^aract«r,  but  it   Is 
ttiUtormiy  bald  tiiat  tL«  spaoiflo  ehergea  aaint  be 
3iaa4«  with  Ruffioient  dlatlnctziesa  to  enable  the 
person  charged  to  know  the  acta  vhioh   aro  charged 
•9aln£it  him.        There  is  a  slisllar  attitute  in 
regard  to  physiolans.       The  original  met  wua  beld 
unconstltutlcjnal   in  I  atthesa  ▼.  r.urphy,  63    i,^» 
785,   23  Ky.    Law  Rep.   750,    54   L.n.A.   415,    for 
unce   to  inty,   and   t)v    ai^ouded   statute  was   sustained 
on  the  ground  that   It   prescribed  a  standerd,  and 
the  proaeoutina  under  tbla  statute  was  austalned 
when  the  specific  acts  eharged  a^inst  the  defend- 
ant were   ;>et  out»   althuut^   it  was  held   in  that 
case  thi>t  the  court  wculu  not   ^rant  an  injunction 
ref^tralnlu^  the  board  froa  trying  the   case* 
Forxaan  v.   Jtcte  iicard  of  uealtb,   157  ^,  1£3,   laH 
3»M.    796.        The   charted   herd   did  not  iaforxii  the 
defendant  as  to  the  speciria  things  he   it.d  done  or 
OBltted  to  do   in  violation  of  his  duty.'' 

In  view  of  the  foregoing  I  as  of  the  opinion  tb^^t   it 
is  not  sufficient  to  ohargo   in  the  general  la?iguage  of  the 
statute,    but   th    t   facts  which  will  bring  the  " oyee  within 

the  t,ilec:od   c-  v  >e   for  reieioval  or  dlsch^irge  •■  ^e   sit«ted. 

iiowever,  this  djss  aot  .man  th;  t  in  every  case  where 
the  fasts  on  which  the  charge  is  baaed  axe  not  stated  that  the 
proceeding  to  dlsiiiiKS  wast  fall.  It  is  possible  for  tbs  p>r- 
aon  charged  to  either  specif icelly  or  tacitly  waive  tie  proper 
setting  up  of  fucts. 

The  }       '        -  ;e   :  f     tLShl   gton,    in 

3TATK  ex  rel  Ul..  ....    ....  ^^;;;^^^^j^_^_^;__^,    ^w     t^c.   331,   has  said: 

The  secr.iiU  c  atautiuii   >.  f  fappeliaut,   however, 
viz.   thtit  the    charges   were   sufficient   to  support 
the  rei-ioval  of  relwtor,    ife  thiak  Eiust  be   sustained. 
These  charges  caey  have  been   scnaewhat   indefinite, 
but  no  motion  was  made  to  make  thexa  mor^;   definite 
or  certiiin.       No  objection  wss  stade  to  theit  in  !iny 
wsgr*       The  appellant  went  to    trial  upon  the  ooriolaint 
as  it  WHS,   end  the   Issues  were  found  against  him, 
and  we   t^hink  it   is  too  late  for  him  now  to   raise  the 
objection  thei^  the  complaint  was  indefliiite,   or  no^ 
specif io." 


^- 
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AIso: 

where  th«  Court  said':' 

"It   is   tri»  thrt  tb«  oount  doea  not  ^UTe   in 
detail  the  parti culere  of    3«iley»9  offense,  but 
he  werit  to   tri^l  without  asking  th  't   it  be  nnde 
laore  apeoifio,   or,d  he  will  not   be  hetrd  now  to  say 
that  It   is  indefinite  or  uncert&in.** 

The   District    :ourt  of  our  own  '^tete,   in  Fc  LV,  vs. 

MILK    ^JvGO^T  '--.rr/::*     -'      ,   106  Cftl.^pp,   CS6,    in  a  cfctfu    x  iVoFring 
similar  fi!^.cts,   has  e.  aed   itself  along  the  saise  lines,  as 

follows: 

'*7he  constitution  of  the  loosl  union  prorlded 
that    'no  B<Miber  shell  be   placed   on  trial  unlc-as 
oherges  are  preferrefi,        >  -  .-^-. -y^^^j^  ^>,^  srlerancea 
and   submitted  in  writln^  -d  by  the  -^e-ber 

making  the  chftrges,   a   oopy  of  which,  shall  be  delivered 
to  the  aooused.       The    ieeretery  shall  notify  t>» 
accuaed  and  the  witnesses  to  apijeer  befcs  e  the    Execu- 
tive Board  of  the  Union, •        The  evidence  beftiro  the 
trl«l   couf  t  shows  thnt   charges  were    -referred  against 
plBir  tiff  by  a  fellow  w<^nb»?r  of  the  union  in  oonforn- 
Ity  with  the  foregoing  provisions,   accusing  plaintiff 
♦cf   soliciting  as   laid   down  in  the  aforesaid  consti- 
tution and   by-laws  of  this  union'   end  that   plaintiff 
was  notified  in  writing  by  the  secretary-treasurer 
of  the  filing  of    said  charges  and  of  the  tiiae  nnd 
piece  for  the  h->aring  of  ♦^he   saiie;     but   it   fip:;ef.rs 
that  s  copy  of   said  charges  was  not  delivered  to 
plaintiff  prior  to  the  ti^:e  of  the   commencement  of 
the  hearing  before  the  uhioa,   and  he  thoreforo  contends 
that   ti»   proceedings  based  on  said   charges  were   il- 
legal and  veld.       The  evidence   further  shows,  however, 
without  conflict,   thrft   in  obedience  to  the  written 
notice   served  upon  pl^l^tiff  by  the  secretary-treasurer 
bs  appesred  before  the  executive  beard  of  tne  union 
for  trial,   was  fully  informed  at  that:   tin>e  of   the 
nature  of  the  charges   filed  against  his,  and  although 
he  objected  to  the  legality  of  the  prooeedinj^js  upon 
the  j^ound  that  a   copy  of   said   char^'jes  had  not  been 
previously  delivered  to  him,  he  requested  no  poo  t- 
pon«asnt  and   -proceeded  with  the  hearing  and  fully 
participated  therein  by  oross-sxaminlng  the   witnesses 
produced  against  hiia  and   testifying  in  his  own  behalf. 
Under  such  olro«»stances,  the  s  "         Ities  hold,   he 
waived  the  re(;uire»snt  of  the  d^  ry  of  &   copy  of 

said  chsrges*        (Gases  cited.)        koyeover,  as  held 
in  the  saaes  hereinafter  cited,    asr.oclations  of  the 
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of  tb«  kind  here   Involved  are  not   bound  to  us«  th« 
strict   regularity   of   legal   proceedirjga,    and   in 
reTlewlA^  the  prooeedings  taken  by  suoh  organization 
relating  to  the  eoforeeiseat  of    its  disci  pi  1  nary  laws, 
the  courts  will  disregard   technical  it ids  and  not 
Interfere  because  of  e  departure  fro*a  foria  unless 
it  appears  \.h    i.   ti.va  accused  has  been  denied  e  full 
opportunity   to  iefend  himself  ^ml  tha  ori^anization 
has  not   exercised  its  powers  fai±ly  and  in  good 
faith.        (Cases  cited.)        :.e  find  no  such  ai  tuetion 
here* 

The  judgmeat   is  therefore  affirried.'* 

Therefore,    should  you,    ia  passing  upon   the   sufficiency 
of  the  eharges,  determine  that  said  charges  are  lacking  la  de- 
tail, you  shtould  al»o  .iae  as  to  whether  the  p^son  charged 
has  valYedi  the  defect,       ..   if,   notni1;h3ta:idl'i5  the  Insvifficieney, 
the  person  has   been  fully  apnrised  of  the  nature  of  charges  atede, 
<^nd  has  had  a  full  opport  -  to  naeet  th«a  and  has  not  asked 
thai  they  be  3«de  nore  da. .  .^.3,   the  defeot   should  be  ignored. 

rfhile,   in  the  review  of  charges,   you  sit  as  an  appellcte 
body,   the  charter  gives  you   tha   right   to  require  additional  evid- 
ence  if  you  deen  it  necessary  to  fully  tieter-.lue   the  stutter. 
iherefore   if,   in  your  opinion,    the  4ed  roay  have  been 

deprived   of  the  opportauity  of  lartjs.  .i.j    evidence,    you  may 

now  receive   it  und  then,    in  the  lan^  of  the  cl' rter,    "you 

any  aake  such  decision  as  you  deem  jubt. 

Heaps ctfuliy  submitted. 


an    r;'  Tr-2Y. 


To  the  - 

Civil     ervioe  Cosuiasion. 


.»(f* 


bo4 


860 


Not.  21,  1934. 


SUBJECT:   In  R«,  status  of  Jamos  f.  Uullsn, 
Bookkeeper,  Construction  JlYl3lon, 
Livermor©  uffioe. 


D«ar   irs : 

You  have  usicad  loe  to  e1vl%  you  rs  to  «h«th»r  or  not 
Mr,   Jaisea  F,  l  uilen  will  be  glren  status   in  the  operative  de- 
pertaent  of  the  iletch  ietchy  Livlsion  of  the  iniblic  Utilities 
Lesion.        1   understand   the   facts  are  as   follows: 


On  January  1,   1932,   and  for  one  year  prior  thereto 
alien  wes  er^pioyed  at   the  LiTsnaore  office  of  the  iOiblio 
ot^xxxbies    Jozsnissioa; 

Thet   at   thit   particular   time   sixty-five   percent   of 
his  services  were  redderad  to   the  operptive   dsrnrtzjKJit  oi"    the 
Hetoh     '^tchy  Uiviaion    ina   thirty-five  percent   tG,  J^e  construc- 
tion depart::!ant ,    and   that    'inile   he  was   pcid   out   of   construction 
f    ^    ,    tlie     ---rr  booldceeping  charges  were  B»de   so  that  the 
.  .  jes    v]i      .     3  rendered  to  each  division  were  charged  to 
that  division; 

Thnt   durlig  the  year  1S38  approxiaataly  seventy-six 
percent   of  hie   services  were   rendered  to  the  operf^ting  division 
and  twenty-four  percent  to  the   constr  xotion  division,  and   •iiile 
his  oay  ohesks  were  drawn  against  the  ocnstruotion  fwuid,   proper 
kookkaepiuix  antrias  were  raade   to  pro  rate  his  salary  between 
the  operative  and   oonstruation  funds  in  acoordaaoe  with  the 
•ervioes  rendered; 

During  the   ye=  r   1533  end   the   e.^rly   part   of  1934,    his 
sorvites  were   divided   between   the   tvko  divisions   s>    th^t   nKsre 
than  ninety  poroeat  of  the   services  were   rendered   to  the  opera- 
ting division. 

During   the   present  year  the   operating  depart;ftent   of 
the  uatch  :  ^    '    ion  was   trfinsferred   to    :an    yranoisoo  and 

the  quest  I  ^    *3  as   to  -*hetUer  ::r.  Mullen  is  entitled 

to  oontinue   in  his  position  and  devote  practically  his  entire 
tiJBe    to  the   o::5r?itl-:-',  division  of  the  de :>ar tyrant ,    his    services 
to  be   -BTfoCT  3d   .litMn  the    Uty  and  County  of   ^an  L'rbnoisoo, 
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OPINIUtf. 

Prior  to  the  adoption  of  the  new  Ghnrter  the  position 
oooupiad  b.'  :  r.  i  ullen  was  oxesipt  fion  Civil    'ervie©  and  having 
occupied  his  position  for  the  period   of  one  year,   continuously, 
before  the  new  Charter  becapie  effective,  V.r,  Tullen  became 
blanketed   in   to  whatever   position  he  was  occupying.        If  his 
services  were  rendered  solely  to   the  construction  division 
there  might   be   soice  question  as  tovTwhether  he  waa  affected  by 
tbe    imendisent   to  Cection  142  which  becatrLO  effective  on   January 
12,   1933.        However,    I  do  not  deeir  it   necessary  to  determine 
this  fact  at  this  tlise. 

It  appears, froEi  the   inforaatios  furnished  to  me, 
that  even  so  fp.r  back  as  one  year  prior  to  the   aew  Charter 
beooBlng  effective  :  r,   r'ullen  was  -r--!  -'-  -  t>:e  r-ajor  portion 
of  his  services  to  the  operative  d.  :   and  therefore  he 

did  not  come  within  Ahyr  order  of  your  CoiscQiasion  which  exempted 
the  employees   "enoloyed   In  poaltlons  outside  of  the   Gity  and 
County  upon  construction  work  by  the    ;ity  and   County." 

I  am  therefore  of  the  opinion  that  ':r.  ^^ul^en  retains 
whatever  Civil    iervioe  standinc  he  obtained  under  the  present 
Charter.        It   is  a  well  settled  principle  of  civil  service  law 
that   a   person's  position   in  the  clessified   service   is  to  be 
judged,   not  by  the  name  which   is  given   to   the  position,    but 
rather  by  the  duties  of  the  position.     This?  being  the  case,    the 
fact  thet   the  department   In  which  -'.r,  f-uilen  wfts   working,    charged 
his  entire   co  pen  sat  ion  against   one  division  of   the  depertnent 
rather  than  against  the  other,    cannot  nltigate  against  his  acquired 
oivil  service  ri??hta  any  more  than  if  the  head  of  his  department 
saw  fit  to  carry  him  on  the   payroll  as  a  csr;oenter  while   in  reality 
he  was  a  clerk  and  any  civil  service   standing  which  he  had  was 
acquired  as  a  clerk. 

In  the   Instant  case  It  nprsears  that  Mr.   }'ullen  was 
paid  out  of    construction  funds  merely  rs  a  rr't^er  of  convenience 
and  that  his  actual  pay  was  pro  rated  between   the  two  divisions 
to  which  he  rendered   services   in  accordance  with   the  eraount    of 
the  service  rendered.        In  short,    it   epnears   to  rr.e  that   the    bulk 
of  .Vr.   .. xillen's  work  having  been   rendered  to   the  opera ti.-ig  divi- 
sion of  the  departT::ent,   he  was  actually  an  employee  of  that   divi- 
sion and   therefore,   as  I  have   said,   wss  not   affected   in  any  way 
by  any  order   of  your  Commission   relative   to  e);ipioyees    in  the 
construction  division.       Mr.  kullen  having  had   standing  In  the 
operating  division,   has  th^.t    standlap   irrespective   of  where  the 
duties  xaay  be  performed  and  if  the  public   Jtilities   JomElssion 
sees  fit  to  transfer  his  activities  end  the  ectivitios  of  his 
division  fron;  Livermore  to   ^an  Francisco,  !!r.  lullen  Is  entitled 
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to  perform  the  duties  of  his  position  in  ^an  Fraaoisco. 
You  are  advised  aocordingly. 

".eapectfally  submittod. 


CITY  ATTOHhTSY 


To  t\» 

Civil     ervice  Conriisaicn. 
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Hovarnber  22,  1934. 


SUBJECTS     Rei      Panama- Pacific  International 
Exposition  Scholarship  Pvmd, 

War  Llemorial. 

dentlomon: 

This  office  is  In  receipt  of  your  request  for  an  opinion, 
as  followst 

REQUEST 

"Herewith  is  a  signed  copy  of  agreement  between 
Charles  C,  Moore,  et  al,  trnxstees  in  dissolution  of  the 
PPIE  company,  and  .alter  S.  Martin,  et  al,  the  former,  or 
"Old"  Board  of  Trustees  of  the  .7ar  Memorial,  the  agreement 
being  dated  December  15,  1924.  For  convenience,  refer  to 
this  as  Exhibit  "A". 

A  copy  of  draft  of  "Offer  of  Transfer",  marked 
Exhibit  "B",  and  a  copy  of  draft  of  "Acceptance  of  Transfer", 
marked  Exhibit  "C",  are  also  appended.   (Neither  of  these 
has  been  compared,  and  I  am  certain  are  not  identical  with 
the  actual  papers  that  were  executed,  but  I  do  not  have  an 
original  in  my  files,  euid  have  never   had  same). 

On  page  3  of  Exhibit  "A",  section  3,  $10,000  was 
agreed  to  be  passed  to  the  Trustees,  to  establish  a  certain 
scholarship.  The  very  last  paragraph  states,  "The  Memorial 
Trustees  shall  have  the  same  powers  of  succession  as  are 
set  forth  in  said  agreement  dated  August  19,  1921,  above 
referred  to."  This  agi»eement  of  August  19,  1921,  is  the 
original  Trust  A=;reement  between  the  Regents  of  the  Univers- 
ity of  California  and  .'alter  S,  Martin,  et  al,  a  copy  of 
which  I  believe  is  on  file  in  yotir  office. 

The  former  Board  of  Trustees,  waiter  s.  Martin, 
et  al,  received  the  sum  of  '^0,000,  in  the  form  of  a  bond 
of  the  United  States,  in  December,  1925,  or  Jan\iarT,  1926, 
per  receipt  handed  you  herewith,  marked  Exhibit  "D". 

On  maturity  this  bond,  or  rather  the  proceeds 
therefrom,  were  invested,  ajrxd  subsequently  re-invested, 
together  with  some  of  the  accretions,  until  in  January, 
19S1,  there  were  on  hand  the  followingt 

5000  face  value  Los  Angeles  Gas  2s  Electrie  5^,   due  1947, 
5000  face  value  City  of  Vernon  Electric  Plant  4-3/4,^,  due  1944 
5000  face  value  Islais  Creek  Reclamation  District  6%,   due  1936 
1000   face  value  Southern  Pacific  Terminal  4jfe,  due  1951 
Cash,  $23.67. 


xee 


tr.^imsl:^^ 


*»-  aff^ 


r- ..-•'■., 


•  \ 


t    ♦««<T    tiO 


)« 


IV? 


,-»v,  ,  .  *■ 


#s 


All  of  the  fojregolng  being  in  Txnjist  Aoccmnt  A-755,  American 

Trust  Co* 

All  tiie  former  transactions  were  handled  by  the 
Old  Board  of  Trustees ,  and  the  account  is  still  in  the  name 
of  the  Old  Board.  On  this  date,  the  bonds  on  hand  remain 
the  same,  and  there  is  in  additlony  aocuniulated  interest, 
probably  about  #2300* 

In  connection  with  this  natter,  will  you  be  good 
enou^  to  answering  the  following  questions,  and  also  to 
add  any  further  Information  which  you  may  consider  pertinent, 
for  the  guidance  of  The  Board  of  Trustees  of  the  War  Vemorial 
of  San  Francisco? 

1»       Do  the  papers  herewith  make  a  dear  chain,  so  that 
the  present  Board  of  Trustees  is  in  fact  the  successor  to 
the  former  Board  of  Trustees  in  ttils  matter?  This  is  in 
question,  because  the  Offer  of  Transfer  and  Acceptance  (Ex- 
hibits "B"  and  "C")  nowhere  specifically  refer  to  this  fund. 

2*       If  there  is  no  complete  chain,  what  would  be  nec- 
essary to  complete  same,  and  who  now  is  in  charge  of  the 
fund? 

S«       If  there  is  a  complete  chain,  what  steps  are  nec- 
essary to  talce  actual  possession  of  the  fund  (including 
bonds  and  cash)  on  behalf  of  the  city  ai^  this  Board  of 
Trustees?  In  this  connection,  the  only  action  taken  by  the 
present  board,  other  than  the  authorization  to  collect  in- 
formation and  report,  is  a  resolution,  authorizing  the 
tinderslgnod  to  represent  the  i-ioard  for  the  mirpose  of  re- 
ceiving statements  and  other  inf onnation  from  the  Bank. 

4*       What  would,  considering  that  this  3oard  is  the 
successor,  be  the  requirements  as  to  the  space  jrequired  for 
the  exhibit  mentioned  in  section  S  of  Exhibit  "A",  and  the 
care  of  the  records,  etc?  That  Is,  has  this  Board  the  power 
to  determine  how  much  space  may  be  allotted  for  the  purpose, 
what  records  may  be  exhibited,  and  how  they  shall  be  cared 
for?  As  you  may  know,  for  many  years  the  old  records,  in- 
cluding cancelled  checks,  time  and  work  sheets,  reports  of 
collections,  books  of  account,  letter  files  and  caird  files, 
of  many  sjad  ▼arions  kinds,  were  stored  in  the  Civic  Auditor- 
ium, where  from  tlmr  to  time  they  suffered  depredations  by 
rats  and  mice;  were  also  spilled  from  their  cases  and 
jumbled  at  times,  in  moving;  and  in  ajiy  event  accumulated 
so  much  dust  that  niany  of  them  were  absolutely  useless. 
About  a  year  ago,  so  much  of  the  recox»ds  vs  were  still  in- 
tact were  transferred  to  this  building,  and  are  now  stored 
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In  ovLT   basoment,  where  they  are  still  further  gatherlnc 
duet,  pending  some  action  on  the  matter  of  this  scholar- 
ship rund;  and  some  provision  for  putting  them  In  shape. 
The  record*  that  are  left  will  have  to  be  entirely  gone 
over,  and  more  will  undoubtedly  be  found  to  be  utterly 
valueless,  and/or  so  dusty  and  damaged  as  to  be  Imprac- 
ticable of  using.  This  brlnga  one  further  sub- quest 1 on :- 
woiCLd  the  i^oeird  have  any  right  to  use  its  discretion  in 
the  matter  of  such  preservation,  discarding  utterly  worth- 
less records,  or  those  most  badly  damaged?  Woiold  the  up«» 
of  such  discretion  be  a  violation  of  the  trust? 

5*      Further  supposing  that  this  ftrnd  is  In  fact  the 
propez»ty  of  the  City,  and  a  portion  of  the  Trust  received 
In  pursuance  of  the  exhibits  A.  B,  C  auid  D  referred  to 
above,  should  this  property  and  caah  be  left  In  the  Txn^8t 
Account  referred  to,  or  should  it  be  In  fact  in  the  City 
Treasury?  If  It  should  be  in  the  City  Treasury,  what 
machinery  should  be  established  to  carry  out  the  pro- 
visions of  the  'rusts-  that  is,  would  the  expenditure 
of  funds  thereunder  be  subject  to  the  present  purchasing 
and  contracting  ordinances  and  regulations  of  the  city, 
and  would  expendltiires  be  subject  to  control  by  the  Con- 
troller'a  office? 

6«       What  will  also  be  the  position  of  this  Board  with 
regax>d  to  future  Investments  or  re- Investments?  'iVlll  they 
be  directed  by  this  Boaini,  or  by  the  City  Treasurer? 
V/ould  the  limitations  imposed  upon  the  City  as  to  Invest- 
ments apply?  Are  the  present  Investments  such  as  may 
legally  be  held  by  the  City? 

7«       May  some  of  the  accumulated  interest  earnings 
now  on  hand  be  iised  for  the  purpose  of  putting  the  exhib- 
it in  shape,  preparing  the  exhibit  space,  and  otherwise 
caring  for  the  pi^llralnetpy  expenses  of  making  the  carry- 
ing out  of  the  trti«t  jw^ulp^oents  possible? 

Answers  to  aJLl  of  the  above  questions,  together 
with  such  supplemental  information  and  advice  as  you  can 
furnish,  will  be  appreciated,  in  order  that  I  may  complete 
my  report  to  the  BoaM  of  Tmistees  at  an  early  date*  'i2ie 
next  meeting  of  the  Trustees,  unless  a  special  meeting 
Is  called  sooner,  will  be  November  15. 

One  further  paper  marked  Exhibit  "e"  is  also 
attached,  which  is  an  assignment  of  a  certain  claim.   I 
do  not  know  what  has  become  of  thif  claim— whether  any 
settlnnent  was  ever  made,  or  n^iere  it  went.  Could  we 
have  a  report  on  that,  as  to  its  present  status,  value, 
eto^  Will  you  kindly  i»etvirn  all  papers  when  you  have 
finished  with  them?" 
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OPINION. 


!•   While  It  is  true  tiiat  neither  the  cf  f er  of 
transfer  nor  the  aoceptance  of  transfer  specifically  refers 
to  the  trust  fund,  the  general  language,  in  the  offer  of 
transfer  snd  in  the  acceptance  of  transfer,  indlostes  a  desire 
on  the  part  of  the  old  Board  of  Trustees  to  divest  itself  of 
all  property  of  erery  kind,  nature  and  character,  and  also 
indicates  the  acceptance  thereof  by  the  new  Board  of  Trustees. 

2«   Under  the  circumstances  there  is  a  oc^  plete 
c;  ain  and  the  present  Hoard  of  Trustees  is  in  charge  of  the 
funds* 

3,   In  order  to  acquire  actual  poesession  of  the 
fund,  the  present  Board  of  Trustees  should  pass  a  resolution 
proTiding  for  its  transfer  frcMa  the  present  holder  to  the 
Treasurer  of  the  City  and  Goxaity  of  an  Francisco  as  custodian. 

4«   The  Board  of  Trustees  may  use  its  own  discretion 
with  respect  to  the  apace  required  for  the  exhibit  mentioned 
in  section  3  of  .ixliibit  "A",  inciuding  the  uare  of  the  rficords. 
However,  reasonable  care  must  be  exercised.   It  is  apparent 
from  the  lan::;uago  of  section  3  of  Exhibit  ";."  that  the  records 
should  Pe  cared  for  to  the  best  of  the  ability  of  the  3oard 
of  Trustees  and  that  none  of  theoi  should  be  destroyed.   It 
must  be  reiaembored  thiit  the^e  records  are  not  public  records 
in  the  orcliaary  sense,  but  are  public  reccrcls  only  by  virtue 
of  the  trusteeship.    Utterly  wox-thlesa  and  valueless  records 
that  have  no  historic  or  other  value  may,  of  course,  be  des- 
troyed, as  well  as  such  records  as  have  been  ruined  as  a  result 
of  the  depredations  of  rats  and  Mice,  and  through  ago.   The 
Bianner  of  caring  for  the  records  is  entirely  discretionary  on 
on  the  part  of  the  3oerd  of  Truatoos,  provlri^d  -r-  '^ble  care 

is  exercised,  and  the  student  mentioned  in  the  r  ,_,^_.ant  maJKliAd 
Exhibit  "A"  assists  in  oaring  for  them. 

0.   The  trust  funds  and  bonds  should  be  handed  over 
to  the  Treasurer  for  safekeeping.   The  actual  machinery  for 
•ipendin^;  trust  :.toney  is  already  esteblisjhed.   All  expenditures 
must  be  :r;.ida  through  the  Controller's  office.   The  Treasurer 
now  cares  for  other  trust  funds  of  a  similar  nature. 

6,   Future  investments  and  re-investments  Biust  be 
nade  by  resolution  of  the  3oerd  of  Trustees.   In  view  of  the 
fact  that  the  ireasui-er  is  not  the  trustee,  he  hss  no  power 
to  rrako  investments  or  ra-iuveatments.   The  Bof-a-d  of  Trustees 
may  laake  such  iuvastiXients  of  tlie  funds  as  it  deems  fit,  pro- 
vided, of  coaree,  th  )t  any  uioney  invested  cnrelessly  or  negli- 
gently briags  about  a  definite  responsibility  upon  the  Uoard 
of  Trustees.   Any   dealiai^s  thc-t  you  wit^ht  liave  concerning 
defaulted  bonds  in  the  trust  fund,  should  be  taken  ctre  of  by 
resolution.   All  agreement s  entered  into  should  be  signed  by 
the  secretary  of  the  board  of  Trustees  of  the  .^ar  Memorial, 
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after  authorization  by  resolution,   and  not  by  the   City  and 
County  of  San  Franoiaco. 

7.        There    is  no   proviplor:    for  pccu'^ulptfid   interest 
earnings  or  inoone  being  used  to  plaoe  tlie  exhibit   in  shape. 
None  of  the  money  of  the  trust   t\m6  or  the  incoire  thereof  can 
b«  uae4  to  conserve  the  exhibit.        A.ny  iDoneys  necessary  must 
Ofla*  froa  the  maintenance  funds  of   the     -"     ororinl. 


I  have  axarnined   the  assl^n-nant   rr.ariced  Exhibit    "F" 
and  certain  court   records.        It  appears  that   there  was  originally 
a  claim  for  darrages  against  the  Panama- Pad  fie   International 
Exposition  ConiTjany  by  a  person  ne  led   Johnstone  which  was   finally 
settled  by  said  raiiaxia-raclfic   Internr  ti  'i.^l  "ilxpositlon  Conpany. 
It  epne^rs  further  th^t   soTne  rights  probftbly  accrued  to  the 
lanaina-r'soif  iff   Ititeriatl  n-1   ;i^.^po3it.ion    Zo-^j -any  \>y  vlrt'ie   cf 
certain  liability  policies  of  insurance  with  the  r'aryland 
OBBUelty  Go '.pany  in  connection  thererrith.        r.o-  -^ver,    such  rights 
must  have  long  since  lapsed  by  virtue   of  the    statute  cf    Limita- 
t  ions  * 

If  j'ou  deelre  to  have  this  office  pursue  this  matter 
further.  It  will  be  necessary  for  you  to  make  a  further  inves- 
tleatlou  In  order  to  learn  all  of  the  facts. 

Respectfully  submitted. 


CI'IY  ATTOJ-lMiY. 


BOA'"    '^  TRUi^T^.SS  OF  TH?  ^»^  MmWHIAL, 
Wer  rial  Bldg. 
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November  27,  1954* 


SUBJECT »  Is  a  Widow  of  a  ^^lember  of  the 
Fire  Department  who  Lost  Hl» 
Life  in  the  Performance  of 
Saving  A  Life  Outside  the  city 
and  County  of  San  Francisco  En- 
titled to  the  Benefits  of  the 
Retirement  System? 

Crentlemen: 

You  have  asked  for  an  opinion  as  to  the  liability  of  the 
Retirement  System  for  the  payment  of  a  pension  to  the  widow  of  a 
member  of  the  San  Francisco  Fire  Department  who  died  as  the  result 
of  an  injury  Incurred  while  performing  an  act  of  life-saving  outside 
the  City  and  county  of  San  Francisco  and  dviring  the  vacation  period 
allowed  to  that  particular  member. 

As  the  facts  appear  from  the  transcript  of  the  testimony 
taken  when  this  particular  matter  was  heard  by  your  Board,  the  de- 
cedent »  James  H.  Poye,  was  an  inspector  in  the  Fire  Department 
assigned  to  the  btupeau  of  Fire  Prevention.  Pursxiant  to  an  order 
of  the  Chief  Engineer  of  the  Department,  Mr.  Foye  participated  In 
first  aid  instructions  and  dtirlng  the  course  of  his  inati*uctions 
was  advised  by  his  superior  officer  to  practice  his  knov/ledge  of 
first  aid  and  to  render  such  aid  whenever  and  wherever  the  occasion 
demanded.  This  fact  is  confirmed  by  the  testimony  of  the  Chief 
Engineer  of  the  Department  offered  to  yotir  Board,  the  gist  of 
which  testimony  was  that  had  Mr.  Foye  neglected  to  render  the  aid 
which  he  did  he  would  have  considered  him  guilty  of  conduct  unbe- 
coming a  member  of  the  Department. 

It  appears  that  on  the  afternoon  of  June  19,  1934,  while 
Mr.  Foye  was  \ipon  his  vacation  in  the  vicinity  of  the  ilussian  itiver, 
a  young  man  was  taken  from  the  river  suffering  from  the  effects  of 
immersion.   Immediately  upon  the  young  tnan  being  brou^t  to  the  bank 
of  the  river  Mr.  Foye  applied  his  loiowledge  of  first  aid.  Including 
the  mechanics  of  z*esusoltatlon.  The  treatment  and  efforts  of  hlr, 
Poye  conaximed  about  one  hour's  time.  Immediately  upon  the  comple- 
tion of  his  efforts  Mr.  Foye  complained  of  tiredness  and  rested 
before  his  evening  meal,  after  which  he  walked  a  short  distance 
into  the  villa/re  and  returned  home  and  retired.  Early  the  follow- 
ing morning,  to-wlt,  about  six  o'clock,  Mr.  Foye  died. 

At  the  hearing  before  your  Board  testimony  was  offered 
that  his  death  resulted  from  the  physical  exertion  and  excitement 
incident  to  the  attempted  resuscitation  of  the  young  man  above 
mentioned,  which  efforts,  excitement  and  exertion  overtaxed  his 
heart  wlilch  had  been  already  weakened  by  a  condition  of  angina 
pectoris. 
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OPiNIQM 

Th«  charter  has  undoubtedly  made  provision  to  bring  those 
irs  of  the  lire  Departnent  wiio  aro  Injured  in  the  oerfonnajace 
or  duty  outside  of  the  City  \indor  the  benefits  of  the  pension  systeiB. 
The  pertinent  language  being  foxmd  in  faction  162,  reading  as  follows: 

"Any  f  ix*e  or  police  service  outside  the  limits 
of  the  city  and  coxmty  performed  by  a  member  of  the  re- 
tirement system  and  luider  orders  of  a  superior  officer 
of  any  such  m«nber,  shall  be  considered  as  city  and 
county  service,  and  any  disability  or   death  incurred 
therein  shall  be  covered  voider  the  provisions  of  the  re- 
tireinent  systes*** 

In  view  of  the  foregoing,  there  Is  only  one  matter  necess- 
ary for  detenaination  and  upon  that  determination  rests  the  ultimate 
disposition  of  the  instant  case.  The  question  to  be  determined  is 2 
Was  the  action  performed  by  Mr,  Poye  a  fire  service?  Ordinarily 
the  BJiswer  would  be  in  the  negative,  for  I  presume  Tve  can  safely 
say  that  there  rosts  upon  every  individual  at  least  the  moral  ob- 
ligation to  exercise  his  ability  to  protect  bxunan  life  in  times 
of  Msergenoy. 

Leaving  aside,  however,  the  abstract  question,  vre  must 
take  into  consideration,  not  only  the  moral  obligation  which  nay 
have  prompted  Mr,  Poye  to  render  the  aid  which  he  did,  but  also 
the  fact  that  ho  had  been  Instructed  by  his  superior  officers  to 
render  this  aid  whenever  and  vvhereyer  the  occasions  demanded,  and 
the  further  fact  ihat  his  failure  to  so  do  would  have  been  consid- 
ered by  the  Chief  of  his  Department  a  dereliction  of  duty. 

With  these  facts  in  mind  if  your  ijoard  is  of  the  opinion 
that  when  I'r.  loye  rendered  the  first  aid  service  to  the  yoiong  man 
who  was  suffering  from  the  results  of  inKierslon  he  was  acting  under 
the  orders  of  his  superior  officers  and  was  carrying  out  what 
appafiired  to  him  to  be  the  duty  and  obligation  of  his  position,  you 
will  be  justified  in  f indlig  that  «r.  Poye  died  as  the  result  of  an 
Injury  received  during  the  perfomnance  of  his  duty  or   frcsn  sickness 
clearly,  unmistakably  and  directly  caused  and  resulting  from  tlie 
discharge  of  such  duty,  and  if  you  so  find,  the  family  of  lir,   Foye 
will  be  entitled  to  tho  benefits  provided  for  under  the  retirement 
system. 

There  Is  some  doubt  in  my  mind  if  the  fraaers  of  the 
charter,  in  adopting  the  language  contained  in  Section  162,  intend- 
ed that  the  benefits  of  the  Retirement  System  should  be  allowed 
for  anything  but  actual  fire  service  outside  the  city.  However, 
it  would  be  a  sad  oaasatntary  upon  the  Fire  Department  of  iSan 
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Francisco  If  on«  who  by  reason  of  hi a  training  in  that  Department 
had  sufficient  knowledge  to  save  human  life  would  not  make  use  of 
that  Imowledge  when  the  occasion  deroajidedy  and  if  In  the  applying 
of  that  knowledge,  the  niember  of  the  lire  Department  was  injxired 
or  lost  his  life,  it  woxild  be  eqtially  a  sad  commentary  upon  the 
Retirement  Systoi  If  It  would  not  compensate  for  that  loss* 

As  the  law  is  written  at  the  present  time,  X  believe 
that  when  a  member  of  the  Department,  while  acting  imder  the  orders 
of  hie  superior  officer,  is  lnjux»ed  or  loses  his  life,  either  he  or 
his  family  are  entitled  to  the  benefits  of  the  l^etlrement  v  ystem. 
To  hold  otherwise  would  mean  that  it  would  lie  within  the  power 
of  the  Individual  to  question  the  orders  of  a  superior  officer 
whloh,  naturally,  would  lead  to  the  breaking  down  of  discipline 
In  the  Department % 

If  your  Board  should  feel  thAt  the  granting  of  a  retire- 
ment allowance  in  a  case  similar  to  the  Instant  one  was  not  con- 
templated by  th©  fraiaera  of  the  charter,  you  should  recommend 
suitable  legislation  to  the  board  of  Supervisors  which  might  cover 
the  matter* 

You  are  therefore  advised  that  If,  in  your  opinion,  lAr, 
Foye^e  death,  was  the  result  of  his  efx^orts  to  resuscitate  the 
youth  f^o  was  taken  fr«a  the  river  that  his  family  is  now  entitled 
to  the  benefits  provided  for  in  Section  169  of  the  charter* 

Yoiirs  very  truly. 
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Deo.    6,    1934. 


SUBJECT:      In  Re,   Application   of  Greer  Ho-nne, 

Incorporatad,    for  tertnit   to  Conduct 
Hospiti^l  at  6000  /ulton    >troet, 
yan  Frnnoisco, 

D««r  f^lrs: 

In  response  to  your  Inquiry  as  to  whether  your  discretion 
may  be  exercised  to  grant  a  perwit  to  tho  Oreer  Hone,  Inoor  )orated, 
to  conduct  a  aenitariuin  for  raentelly  ill,  a^^ed  fi.id  convelor.cents  at 
6000  Fulton  street,   an  Francisco,  pleased  be  advised  as  follows: 

.Ve  have  exanined  the  record  submitted  to  ua  and  we  find 
that  the  ;)epart  ent  of  lublio  Health  denied  the  application  on  the 
ground  that  the  Suildin^?;  does  not  ooufoin  to  building  laws  established 
by  Ordinance  Mo.  31  (Hew  Series)  (1906)  or  the  building  laws  established 
by  Ordi:.anoe  No.  1008  (New  ;«ries)  (1909).   aIbo,  th;t  it  does  not 
c.mply  with  the  proviaions  of  }rdl nance  No.  3003,  effective  July  17, 
1930,  regulating  the  establishraent  and  nalntenunce  of  Hospitals, 
health  institutions  and  nursing  hoiaes. 

The  Greer  Home,  Incorporated,  was  established  in  its  present 
location  in  the  year  1919,  pursuant  to  a  perrait  granted  by  the  .^oard 
of  .upervisors  over  objections  raised  by  the  Board  of  ilenlth  that  the 
building  did  not  co  ;fonri  to  the  building  laws  hereinabove  referred 
to.   ihe  only  new  objection  presentod  at  this  time  is  that  the  build- 
ing does  not  oomDly  with  the  provlaions  of  iiealth  Ordinance  Ho.  8803 
(1930). 

The  Greer  Home  has  opr-      r    '   continuously  since  1919  at  its 
present  location  and  is  now  opej- 

Tv/o  main  questions  present  themselves  in  this  appeal: 

First:   How  far  can  a  iegisletive  body  extend  its  power  to 
regulate  the  busineai  of  hospitals, 

;eoond:   Can  building  and  health  ordinances  be  deened  to 
be  retroactive  in  their  purpose. 

These  questions  we  shall  endeavor  to  answer  in  our  opinion. 
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OPIKION. 


The  first  question  presented  is  not  entirely  new  as  the 
ri>"ht  to  conduct  a  private  hospital  or  sealtariUin  is  thoroughly- 
discussed  in  EX.   PABT'j;       :LL,  &8  ^Jal.  72. 

The  above  entitled  proceeding  arose  out  of  the  arrest  of 
rtilliara  ..;,  .mitwell  for  violation  of  an  Ordi  iance  aaoptod  by  the 
Boer*  of  -uperviaors  of  ;aii  i  atao  v;ounty,   xhe  ordinrmoe  purported 
to  regulate  hospitals,  asylums,  homoa,  retrei.ts,  or  places  for  the 
oare  or  treatment  for  reward  of  insane  perso.is,  or  perfjoiie  of  un- 
sound mind,  or  inebriates,  etc.,  within  the  Jounty  of  .an  Llateo. 

rhe  ordinance  required  tiiat  the  buildint:^  designated  in 
the  application  for  a  license  should  be  fire  proof  and  not  over 
two  stories  in  height. 

The  petitioner,  in  support  of  his  petition  for  a  ^rit 
of  liabeas  ;jQrpu3,  claimed: 

•*.,..  .th^it  the  provisions  of  the  ordinance  above  set  out 
impose  unreeaonabla  restrictions  upon  his  right  to  prosecute 
a  lawful  business  and  to  devote  his  property  to  a  lawful  use, 
and  tht;t  such  provisicns  are  thcsrefore  in  conflict  with  the 
constitution  of  the  United  states  and  of  this  state,  and 
are  for  this  reason  void." 

The  Court  thereafter,  addressing  itself  to  a  consideration 
of  the  particular  hospital  or  asyluin,  and  the  right  to  ccxiduct  such 
an  institution,  says,  on  page  81: 

"The  business  therefore  of  co;iducting  a  private 
asylum,  in  which  proper  care  can  be  jriven  to  puch 
persons  by  a  member  or  mejubers  of  the  medical  profession 
having  expevience  and  special  skill  in  the  treatment  of 
such  cases,  is  a  necessary  and  humane  one;  and  the 
right  t   ialntoia  siJOh  an  asylurn  or  hospital,  and  to 
follow  and  practice  this  particular  branch  of  the  medi- 
cal profession,  cannot  be  prohibited  or  burdened  with 
unreasonable  and  oppresMive  coTidltions. 

"In  our  opinion  the  ordinance  now  under  cousidoratlon 
imposes  arbitrary  and  wholly  unnecessary  conditions  upon 
the  right  to  maintain  such  an  asyluw  as  thnt  vh  ioh  petitioner 
alleges  he  is  now  conducting.   i.hile  it  is  doubtless  true 
that  the  bof.rd  of  su  srvisors  of  a  county  have  the  pofer> 
in  the  absence  of  any  general  legislation  upon  the  subject, 
to  prescribe  by  ordinance  proper  regulations  for  the  pro- 
tection of  the' patients  in  such  an  asyluia  from  the  danger 
which  might  result  to  then  from  the  destruction  of  the 
aayluri  building  by  fire,  still  the  requiro.ent  that  such 
hospital  or  asylum  shall  be  riaiatained  only  in  a  building 
constructed  of  either  brick  and  iron,  or  iron  and  stone. 
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without   any  reference  to   the   size   of  such  building,    or 
the  number  of  pstieats   It   is  designed  to  aooorjnodute 
therein,    end  without   reisard  to  other   safe-guards  a^^ainst 
fire  with  which   it  may  be  provided   Is   clearly  unreasonable. 
It  may  be   conceded   th^it    there  would  be   leas  danger  fron 
flr«   in  a   building  of  the   character   r^iqulred   by  the 
ordirKnce  than  in  one  differently  constructed,   but  exper- 
ience hj?s  not   shown  thf-;t  the  danger  froci  fire   in  such  a 
hospital   is   such  an  inmiinent    peril,  when   roasortoble  care 
is  taken  to  guard  agsinst   it,   as  to   justify  a  requirement 
thut   such  hospital  be  c  nducted  only  in  a   building  made 
froEi  the  materlBls  named   in  the  ordinance." 

At  page  85  the  Court   sums  up  by  stating: 

"The   ordinance  covers   completely  and  entirely  the 
business  of  Maintaining  such  an  asylum  as  petitioner 
eO.  leges  he   is  now   conduotlrig,   «and   iri--oses  upon  it   such 
burdensome,   oppressive,   and  unreasonable   conditions  as 
in  effect   to  amount  to   Its  prohibition." 

The  Court  oo  eludes  by  finding: 

"1.       That   it  1 9  competent  for  the  court  to  deterroln© 
i^Mther  nny  particular  regulstlon  of  a  usef  il   bus  iness  or 
occupation   is  a  reas'  nflble  restriction  u:on  the  c  ristitu- 
tional  right  of  the  citizen  to  engage   in   such  business, 
or   follow  si.eh  occupation.        2,       That  the  business  of 
Maintaining  a  private  asylum  for  the  trentrnant  of  mild 
forms  of  insanity,   and  of  persons  afflicted  with  other 
diseases  uaned   in  the  ordinance  before  us,    is  a  lawftd 
one  which  cannot  be  prohibited  either  directly  or  indirettly. 
3.        That    the  ordinance  which  petitioner   is  accused   of  Mo- 
lating  is  in  each  and  all  of  the  provisions  referred  to   in 
this  opinion  unreasonable,   nxA   therefore  void." 

The  principles  enunciated  and  tte  conclusions  reached  by  the 
Court  in  the  foregoing  proceeding  {£.x  Parts  ..hitweil)  are  effirined  end 
approved  by  our  Jourts   in  the  followinf:;   cnaos: 

PAC.    RAILWaY:^^  adv.    CO.   vs.    l  ,    "jI    '   T.    pp.   155; 

MATT£I    vs.    HiilCKE,    ;,3    Dia:i,CTO  ., 

99    Gal.App.   747; 
In  ^e  ;:SFF;iKL),   llO  Cal.  Apo.   1; 

?V0  D,    AS     np»T.    OF  B'-IKS  vs.   IlAiL^YUGHI,    207   Gal.    79; 
JOTJ'ilS  vs.    CITY  OF  LO'-  A>fG5L3S,   811   Cal.    304. 

Jones  vs.  City  of  Los  Angeles  (supra)  arose  out  of  an 
ordinflnca  prohibiting  hospitals,  asylums,  etc.,  for  the  care  of  per- 
sons suffering  fra,;  mentsl  nnd  nervous  diseases  within  a  zone  mainly 
realdentlal   in  character. 
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Th«  question  before  the  Court  flneily  reduced  itself  as 
to  whethr  the  hospitals  or  asyiutas  already  in  use  oouid  be  prohib- 
ited as  a  nuisance.   ihe  w;ourt,  at  pa^  315,  expresses  itself  as 
follows: 

"This  ordiuence  expressly  h.j.jiit^o  to  t^ny   hospitals, 
asylums,  and  saniterluras  for  the  oare  or  treatment  of 
persons  s->.ffering  frcm  *!nental  or  nervous  diseases'. 
It  affects  r:ll  such  pi-  cos  in  t:  e  sane  manner,  irresneo- 
tive  of  whether  they  are  conducted  properly  or  improperly. 
The  question  of  its  oonstitutional  validity  must,  therefore, 
be  considered  apart  froia  tlie  partiouliur  couditione  alleged 
to  exist  in.  trie  establisiiitients  >;aintai:ied  by  plaintiffs. 

"As  so  considered,  se  are  satisfied  that  it  cannot 
find  su,^port  in  the  legislative  power  to  prohibit  nuisances. 
A  properly  ooaducted  sanitarium  for  the  oare  and  treatment 
of  persons  affoctod  r.itn  'loantal  or  nervous  diseases* 
oannot,  we  feel,  bo  held  to  constitute  a  nuisance.   Mr. 
Justice  Olney  said  in  Jan  Diego  Tuberculosis  ^ssn.  v. 
East  .^an   '    ,  186  Jal,  25ii,  ^54  (17  /t.L.P..  513,  £00  iao. 
593):    v..  -   a  wsll-ooiiduoted,  xaudarn  hospital,  even  one 
for  the  treatment  of  contagious  and  infectious  diseases, 
is  not  such  a  laanaoe,  but,  on  tlie  ooatrary,  one  of  the  iaost 
boneficient  of  Institutions,  aeeds  no  arguraent.*   This 
language  was  approTad  and  a  similar  conclusion  was  reached 
In  Jardine  v.  iasadena,  supra.    in.   ;-ayor  and  Council  of 
Wilmington  v.  I'urk,  14  Jal.  Oh.  392  (lii9  Atl.  51i. } ,  an 
ordlTBnca  which  prohibited  the  laaintenance  of  a  private 
hospital  in  a  rGsldonticil  district  vas   held  to  be  unreason- 
able in  the  particular  case.   These  decisions  are  concern- 
ed with  businesses  closely  analogous  to  those  involved  in 
the  instant  case.   h  case  directly  in  point  is  Sx  parte 
-hitwell,  98  Gal.  73  (35  .*w:i.::t.  i.ep.  152,  IS  L,H.-i,    727, 
32  Pac.  870),  which  fully  supports  our  conclusion  that  a 
proparly  conducted  institution  for  the  treet'iont  of  nervous 
^iiseases  ia  not  a  nuisance. ** 

The  Court,  on  pe^e  317,  states  the  ]6  w  in  regard  to  the 
prospective  or  retroactive  effect  of  such  ordinance  as  follows: 

"Granting  that  a  zoning  ordinance  may  opere-te  retro- 
actively where  there  is  clearly  an  eleraent  of  nuisance, 
it  does  not  follow  that  a  aitaller  dis  osition  raey  be  made 
of  every  type  of  non-ooaforming  use  de^lt  with  In  zoning." 
(39  Yale  L.J.  738.)    "l^'o  one  gainsays  th  t  a  muni c;  pal 
government  within  its  police  powers  hrs  the  right  to  pre- 
scribe rules  regulating^  the  ch»-iracter  of  buildln/^s  to  be 
erected  end  the  naterial  to  be  used  within  certain  pre- 
scribed boundaries..,..  But  such  ordinances  must/...  re- 
late to  the  future.   Of  c  urse,  that  does  not  prevent 
cities  from  moving  to  abate  nuisances  whenever  occurring." 
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At  page  321  the  Court  states  its  conclusli.na  as  follows: 

"Our  conclusion  is  thnt  where,  os  here,  a  retro- 
octlve  ordiisnoe  cause   aubatential  In.iury  and  the  pro- 
hibited business  is  not  a  Buisanoe,  the  ordinance  is  to 
th«t  extent  an  unreasoneble  and  unjustifiable  exercise 
of  police  power." 

Hf     ».     If     »      Sif 

"It  follows  th?.t  the  present  ordincnoe  is  velid  in 
so  far  as  it  prohibits  the  farther  sstablishraent  of 
businesses  of  this  type  in  the  rGstrlcted  districts;  and 
is  invnlid  in  its  aiDplication  to  these  plaintiffs," 

Applyino  the  reasoning  in  the  obovo  ccaes  to  the  appeal 
now  peadinr  before  your  honorable  bo&rd,  we  must  crolude  th:t  build- 
Ing  ordinances  may  not  be  unrs?..80  able  end  so  strin#?;ent  that  they 
amount  to  a  prohibitim  of  the  lawful  business  of  conducting  a  hos- 
pital, nursing  hooie  or  sanitarixim, 

ij'urtherinore,  thai  since   health  ordinances  niust  be  pros- 
pective and  not  re.troactiTe  in  charaooer,  the  ntunbf'r  of  patients 
in  a  hoise  funotioniiig  at  the  ti»'ie  an  ordi.ianoe  is  passed  may  not 
be  reduced  by  ordinance  limiting  such  number. 

The  points  submitted  for  our  opinion  are  not  particul'irly 
a«w  or  novel  as  to  Ordinance  No.  1008  as  the  application  of  ":®ction 
81  of  said  Ordinance  No.  1008  to  buildings  erected  prior  to  its 
eneotmsnt  in  1909  was  construed  by  honorable  Percy  V.  Long,  Uty 
Attorney,  in  an  opinion  addressed  to  the  Doerd  of  iMblic  .Vorks  w,  d 
dated  eptember  27th,  1909.   Therein  he  declares  as  follows: 

"Section  81  of  the  Building  Law  provides  with 
regard  to  hospitals  as  follows: 

*  "chools,  hospitals,  sanitariums  and  halls  end 
other  places  of  public  ann   •  \'  '3,  seating::  2ioro  than 
1000  persons,  other  then  t;      .3,  built  in  any  part  of 
the  Olty,  shall  be  of  Class  "A"  or  Class  "3"  construction, 
with  coluians  in  outer  walla  supporting  floor  and  roof 
loads.' 

"Section  <i  of  the  Build Ijig  La«  reads  as  follows: 

•This  Ordinance  shall  apoly  to  ell  buildings  here- 
after to  be  erected,  c;jnstruot8d,  altered,  repaired, 
r--:i3ed,  added  to  or  built  upon  within  the  bounu!;ries  of 
the  City  and  County  of  ';an  Francisco  ,  except  buildings 
and  oonr-tructlon  for  which  perrsita  have  been  isnued  by 
the  Uoard  of  Public  .orka  prior  to  the  passage  of  tjtis 
Ordi  nance . * 
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•*The  application  of  the  provisions  of  the  Uuilding 
Law  is  limited  by  Jeotion  2  to  buildings  *liereafter  to 
be  erected,  constructed,  altered,  rein  ired,  raised,  added 
to  or  built  upon  within  tha  boundaries  of  tUe    -ity  and 
County • ♦ 

"It  therefore  has  no  appliortion  to  building  which 
were  in  existence  at  the  tine  of  its  adoption. 

"I  therefore  advise  you  that,  since  the  building 
here  in  Question  was  erected  before  the  adoptlcn  of  the 
Building  Lew,  "jeotion  81  of  t'  e   Building  Law  has  no 
application  thereto  end  the  owner  is  entitled  to  lease 
it  for  hospital  purposes." 

The  above  reasoning  na;-  be  applied  to  buildings  in  use 
as  hospitals,  health  inatituticas  or  nursing  hoiaes  prior  to  the 
enactment  of  Ordinance  i.'o.  8003  (New  eries)  (effoctive  July  17, 
1930).   whence,  wo  co  elude  that  said  or  din;  nee  la  not  retroactive 
or  retrospective  in  regard  to  such  buildings. 

The  foregoing  conclusion  is  fortified  by  the  language  of 
the  ordinance  Itself.   "ection  5  or  Ordinance  8003  provides  as 
follows : 

"Dee.  3.   The  Board  of  Health  shall  have  power 
to  and  shall  Issue  pc:     for  hospitals,  health  in- 
stitutioiis  or  narsin^  .  _   ^  heraaftsr  establiaued. 
The  Board  of  Health  shall  issue  a  permit  to  each  hos- 
pital, health  institution  and  nursing  home  existing  at 
the  t  Lmes  this  Ordinance  beco~es  effective,  provided 
that  said  hospital,  health  institution  or  nursing  home 
is  erected  In  oorupllnnoe  with  existing  fire,  health 
and  safety  L^vvs,  aad  if  not  so  erected,  if  oonipllance 
Is  hsd  therev;ith  *lthia  tiiirty  days  after  v/rittan  notice 
by  the  .Ooerd  of  Ilaaith  of  t:ie  partioultirs  wherein  non- 
compliance exists.** 

That  tha  restriction  as  to  the  number  of  patients  housed 
in  frame  buildings  was  not  intended  to  apply  to  buildings  then  In 
use.  Is  apparent  from  read  lag  ."ection  4.   Therein  the  liuiitation 
is  set  forth  a«  follows: 

'•.'"ec.  4.   No  hospital,  health  iastitutlon  or  nursing 
ho^e  hereafter  established  shall  be  housed  in  a  structure 
of  frame  construct 1-n,  if  auid  structure  is  designed  to 
have  aocommodetlons  for  i&ore  than  five  Inmates.   Any  such 
hospital,  health  lastitution  or  nursing  hone  hereafter 
established,  and  having  accommodations  for  not  more  than 
five  Inmatea,  may  bo  of  frame  construct ivon  if  the  sniae 
complies  wltli  all  of  t^ie  regulations  and  laws  uf  the 
Building  Departiaent  of  the  rK:)ard  of  i-ublic  .orks,  the 
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Bureau  of  Fire  irevention  and  Public  afety  ?. rid  the 
Regulations  of  tne  iioard  of  Health,  as  of  the  date  of 
applicetioa  for  a  percilt*" 

Thftt  ordlnanoea  such  aa  those  InvolTed  herein  should  be 
liberelly  coastrued  as  to  existing  buildings  was  laid  down  by 
hor»otabie  x-ercy  V.  i-oag,  City,  In  an  opinion  addressed  to  the 
Board  of  Public  >)ork8  under  df.te  of  January  23,  1914. 

The  question  involved  arose  out  of  an  appllof>tlon  of  the 
Globe  Theatre  to  make  alterations  In  Its  building.   The  application 
was  denied  because  the  building  was  of  frsme  ocnstruntlon  Mnd  not 
in  coiformity  with  the  provisions  of  Ordinance  IJo.  1008.   Vhe  City 
Attorney  held  that  the  application  should  be  granted  although  ac- 
tion 187  of  the  ordlriHnce  provides  that  all  plooes  of  ai'-  ;it 
heroaftor  to  be  <joastruct*3d,  erected  or  altered  wherein     -.-^ 
pictures  are  exhibited  should  conform  to  all  laws,  conditions  and 
requirenents  ralatiois  to  theatres. 

The  Globe  Theatre  wos  used  as  a  motion  picture  house  prior 
to  the  enactment  of  'jrdi.;'i!nce  No.  lOOS  and  it  was  held  thot  Section 
187  was  restricted  to  houses  ojastruoted  after  the  passage  of  the 
ordinance  rnd  that  under  Oootion  182  of  said  ordinance  the  only 
alterations  or  repc Ira  that  may  be  ordered  In  such  buildings  are 
such  as  are  iiecesKery  and  pructieul. 

The  ritiht  to  continue  tl»e  use  of  a  bjllai  ig  >jad  the  pro- 
priety of  deeming  the  ordinance  prospective  and  not  retroactive  Is 
rather  poiutedly  stated  in  the  Q.oba  case  as  follows: 

"The  Globe,  a  frame  building,  does  not  violate  any 
exist iti^  law,  Is  permitted  to  rersain  cs  it  Is,  and  if  not 
a  auleanod  in  fact,  whioh  I  do  not  and  oaiaot  pass  upon, 
oaa  legally  bo  continued  to  bo  uaed  as  a  ;:i  vi  i.;-  picture 
shovf  house.   It  is  physically  irapossible  to  alter  a 
frai-ie  buli.dlag  into  a  Class  "A"  buiidiig,  but  if  the 
owners  of  the  Grlobe  desire  to  alter  the  building  in  any 
respect  they  wotild  bo  obliged  to  do  the  physically 
iiuoossible,  viz.:  .iiake  a  frame  buildin  ;  into  a  Class  "a" 
buildi.is.    ^ch  ti.   yo  .structiou  is  tantamount  to  ^-^ivin^ 
that  they  cannot  alter  their  building  at  ell." 

The  fore.^oing  reasoning,  practicrdly  appliO'd  to  the  ques- 
tion involved  in  the  instant  caee,  eonviaoes  us  that  the  Jreer  Home, 
being  In  use  as  a  sanltorium,  health  institution  or  nursing  ho:-^ 
at  the  time  Jrdi-;ance  i.o.  6303  (1930)  becair.e  effective,  should  be 
permitted  to  continue  subject  to  such  health  and  fire  regul-ations 
as  may  be  deemed  necessary  or  practical;  and  that  the  fact  that 
it  is  housed  in  a  frawe  building  is  insufficient  to  deny  it  a  permit. 

To-  Respectfully  subraitted, 

Board  of  Permit  Appeals. 
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Dec.    6,    1934. 


SUBJECT:    In  Re,    Go:>dennatioii  of  Gtrlp  of 

Land  on  the  Boundary  of   the   Ground 
Occupied  by  the  Palace  of  Fine  Arts. 

Gentlemen: 

In  response  to  the  question  whether  a  Joint  Highway 
District  may  Cui^dej^n.  a  pcrtlcn  of  the  ground  occupied  by  the  Palace 
of  Fine  Arts  for  highway  purposes,  please  be  advised  th- 1  v;e  are  of 
the  follcwiii^  opinion: 

OPINION. 


Under  Section  1240,  the  Code  of  Civil  Procedure,  as  amended 
in  1933,  extends  the  right  to  take  property  for  public  use  to  Joint 
Highway  Districts. 

;ubdivl3ion  3  of  said  Section  1240  permits  the  taking  of 
property  appropriated  to  public  use,  provided  the  use  is  for  a  more 
necessary  public  use  than' that  to  which  it  already  has  been  appro- 
priated. 

In  the  Instant  case  we  should  bear  in  mind  that  the  lend 
prouosed  to  tie  aprjropriated  for  highway  purpose  was  acquired  by  the 
City  and  Couaty  of  '.an  Francisco  from  the  United  3tates  by  purchase 
and  not  by  donation  or  gift.    ±he   deed  froia  the  United  states 
recites  that  the  land  is  granted  for  "educational,  art,  eij^iositlon 
and  park  purposes"  in  consideration  of  a  spur  track  right  of  way 
from  Fort  Mason  to  the  Presidio.   The  grant  contains  no  reversion- 
ary clause  because  of  a  nonconforming  use. 

That  a  portion  of  park  property  niay  be  taken  for  or  devoted 
to  highway  or  railroad  purposvs  is  aff inn:;.tlvely  deternined  in  tlie 
following  cases  arlsiiig  out  of  the  usg  of  u  portion  of  Golden  Gate 
Park  and  a  portion  of  Duboce  Park,  tD-wit: 

PEOPLE  vs.  F\R/.   /i:'-  "-"".ci  H.H.CO.,  76  Cal.  156; 
IIU.lPli:"{EYJ  vs.  3M  ..oJO,  92  Gal.App.  69. 

In  People  vs.  Perk  and  Ocean  Ti.R.  Co.  (supra)  wherein 
it  wes  sou3ht  to  abate  the  railroad  as  a  nuisance,  ^^•3  Court  said: 

"  *  *  and  the  construe c  i:;n,  niairiterxance,  czid  op^ratL/n  of 
said  railroad,  as  the  same  is  constructed,  operated  and 
iraintalned  In,  upon,  and  over  the  sar;:e,  in  no  wise  affects 
or  obstructs  the  free  and  comfortable  use  and  enjoyment  in 
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the  cuBtoriary  manner  of  sc.id  park,  or  any  portion 
thereof,  by  ell  persons  frequenting  the  seme;   that 
the  people  of  the  state  of  California  have  not  been  and  are 
not  prevented  from  going  in  safety  or  corrifort  from  one 
part  of  said  park  to  another  part  thereof .S 

"A  railroad  in  a  public  park,  constructed  and  managed 
as  in  the  case  at  bar,  may  be  a  muisance,  calling  for  the 
intervention  of  the  supreme  power  of  the  state  to  conserve 
the  rit:"^ts  of  the  general  public;   or  it  may  be  a  medium 
of  ingress,  egress,  &ud  transportation  esoential  to  the 
full  enjoyment  by  the  people  of  the  privileges  and  bless- 
ings accorded  them  in  the  creation  and  dedication  of  such 
park." 


75,  says 


In  Humphreys  vs.  iJan  irranoisco  (supra)  the  Court,  nt  page 


"The  terms  of  dedication  of  lands  for  park  purposes 
and  the  manner  of  acquisition  have  an  important  bearing 
upon  the  uses  to  which  such  lends  may  be  put.   The  rule, 
amply  supported  by  cited  authorities.  Is  faitly  expressed 
in  20  California  Jurisprudence,  jage  466: 

•A  distinction  is  to  be  observed  between  oases  where 
land  for  a  public  park  or  square  was  dedicated  without 
special  restriction  and  oases  where  the  dedication  was 
restricted  to  a  particular  purpose.   where  the  dedication 
was  without  restriction  any  usual,  proper  and  reasonable 
public  use  may  be  irtfide  of  the  park;   but  v»here  a  particular 
purpose  was  expressed  the  land  must  be  used  accordingly. 
This  distinction  is  clearly  apparent  where,  on  the  one  hand, 
land  has  been  dedicated  for  park  purposes  by  a  private 
individual,  and  where,  on  the  other  hand,  the  municipal 
corporation  holds  the  full  title  to  the  land  for  public 
uses  without  restriction.   .«here  title  is  in  an  individual 
the  land  must  be  used  as  directed  by  him.   But  where  the 
rauniciuaiity  holds  the  title  for  public  uses,  without  res- 
triction, the  legislative  power  may  regulate  the  purposes 
for  which  the  public  may  use  the  lend,  so  long  as  such  use 
is  consistent  with  park  purposes.' 

"From  the  foregoing  it  is  apparent  that  the  use  to 
which  Duboce  Park,  or  any  part  thereof,  may  be  put  is  not 
limited  to  any  uarticularly  specified  use,  but  to  use 
generally  for  oark  purp<i-.  es.    i'hs  language  of  the  decisions 
aeems  to  indicate  that  a  park  is  a  pleasure  ground  -  a 
place  of  enjoyment  and  recreation  and  for  the  public  gen- 
erally.   (Hall  V.  Fairchild-ailmore-,.ilt.,n  Co.,  66  Cal. 
App.  615  (SS7  Pac.  649).)    It  eliiainates  all  idea  of 
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buslness  or  adminlstretive  uses,  or  enjoyment  by  a  limited 
number  of  people." 

On  page  77  the  following  finding  of  the  trial  court  is 
recited,  to-wit: 

"Based  on  this  evidence  the  coiirt  found 

♦...that  the  area  so  to  be  occupied  by  said  portal 
and  approach  consists  of  a  strip  about  16  feet  wide 
measured  at  right  angles  to  iJuboce  Avenue  and  about  220 
feet  long  measured  along  the  northerly  line  of  Duboce 
Avenue;   that  said  strip  of  land  is  along  the  south  rly 
line  of  said  so-called  Duboce  Park  consisting  of  a  lawn 
and  a  small  amount  of  shrubbery;   that  all  of  said  strip 
of  land  has  always  been  and  nov/  is  generally  unfreguented 
by  visitors  to  said  so-called  park  and  that  the  construc- 
tion, maintenance  and  operation  of  said  easterly  portal, 
as  aforesaid,  as  the  same  is  by  said  plan  to  be  constructed, 
operated  and  rraintained  in  nowise  affects  or  will  in 
nov/ise  obstruct  a  free  and  comfortable  use  and  en.-joyment 
in  the  customary  manner  of  the  said  so-called  park  or 
any  portion  thereof  by  all  or  any  persons  frequenting 
the  same,  nor  will  any  person  be  prevented  from  going 
in  safety  and  comfort  from  one  part  of  said  so-called 
park  to  another  part  thereof  or  from  using  and  enjoying 
the  same  by  reason  thereof,'  " 

And,  on  pKge  70,  the  Co\irt  sustains  said  finding  in  the 
following  language: 

"In  the  light  of  the  foregoing  legal  principles, 
the  evidence  and  the  findings  of  the  court,  we  are 
of  the  opinion  that  the  court  was  Justified  in  making 
the  finding  above  quoted,  that  the  finding  is  siipported 
by  the  evidence,  and  that  the  public  use  to  v?hich  the 
small  area  of  the  park  in  question  will  be  put  when  ths 
proposed  inpravements  are  cojapleted  would  not  be  so  in- 
consistent with  the  purpo  es  tor   which  the  park  was 
dedicated  as  to  constitute  an  unlawful  use  thereof." 

The  law  as  stated  in  the  foregoing  cases  is  o^.nfirraed  in 

CITY  OF  L03  ANGaL:':3  VS.  LOS  ANGiSLfiS  PACIFIC  GO. 
31  Cal.App.  100. 

On  page  108  the  Court,  discussing  tho  propriety  of  appro- 
priating to  a  superior  use  property  already  taken  for  public  use, 
says: 

"The  questions  now  at  issue  are  to  be  settled  by 
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reading  the  i'arlc  find  x'layground  Aot  together  with  the 
code  provisions  aoplicsble  to  the  case,  and  thereby 
apceitainiiig  the  legislative  will.    rhe  statutes  con- 
teT.plate  the  taking  of  private  property  for  public  use. 
They  also  contemplate  that  property  already  devoted  to 
a  public  use  may  be  taken  for  a  more  necessary  public  use. 
They  further  cor.t ample te  that  whsre  it  is  rrDpc-ed  to 
take  for  public  use  property  already  devoted  to  a  public 
use,  and  where  the  proposed  new  use  is  also  cor.sistent 
vjith  the  existing  public  use,  the  two  righ's  shall  be 
exercised  in  oo.nimon,  under  the  terms  and  conditions 
appropordate  to  the  case." 


states 


On 


page  1C9  the  Court,  speaking  of  a  railroad  in  a  park, 


"It  is  not  uncommon  to  have  railroads  in  parks,  and 
their  presence  has  been  so  regulated  that  they  aided  in 
making* the  parks  accessible,  without  intcrforing  with 
safe  administration  of  both  of  those  public  uses." 

From  the  foregoing  principles  of  law  we  must  coclude  that 
if  the  3ourt  can  find  thp.t  the  strip  of  land  sought  to  bo  ocidenjied 
for  highway  purposes  will  not  injure  the  Palace  of  Fine  Arts  pro  erty 
for  park  or  other  purposes  narked  in  the  deed  from  the  United  -:tates 
to  the  City  and  County  of  San  Fraaclsoo,  or  rvill  afford  better  ingress 
and  egress  to  the  Itind  involved  and  a  more  accessible  enjoyment  by 
the  public  then  the  Onnrt  mav  -'d judge  that  the  strip  of  land  sought 
by  the  Joint  Highway  District  nay  be  oondensned  to  the  superior  use 
for  highway  purposes. 

Should  the  Park  CoBraisslon  be  convinced  of  the  propriety 
and  nscessity  of  conveying  the  land  in  question  to  the  Highway  Dis- 
trict, nevertheless  it  would  not  be  authcrlEed,  either  by  our  Charter 
or  by  strtute,  to  rnr.ke  the  reo^uisite  couveyence.   Heuce  the  fact 
of  sur)erior  or  more  necessary  use  should  be  left  to  the  Court  to 
determine  in  a  proper  liOti^n  in  Eminent  uomain  brought  by  the  Highway 
District.   Upon  such  finding  the  Court  may  ciake  its  order  granting 
the  fee  to  the  land  or  a  right  of  way  over  the  Ib  nd  to  the  Highvay 
District. 

Respectfully  subiaitted. 

Deputy  City  i.ttorney. 

To  the  - 

Park  Commissioners, 
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December  12,1934. 


SUBJSGT:  Disposal  of  Oarbag*  of  San 
Franoisoo  as  a  municipal 
Corporation. 


Daar  9lrt 


This  of  fioe  is  in  receipt  of  your  request   for  an  opinion 
•8  follovs: 

"Haa  a  garbage   collector  not  licenseA 
under  the  Jan  irancisco  referendum  garbage 
ordinance,  passed  on  i>iovttr,oer  8,lti32,    the 
right  to   be   awarded  the  contract  for   the 
disposal  of  the  garbage  and  refuse  of  the 
City  and  bounty  of  i:&n  Krancisco  froia  its 
otm  buiidinga,   such  as  hospitals,  police 
stations.   City  ■all, etc. ;" 

QFUaOM 

Section  1  of  the  referendum  garbage  ordiiiance  passed  on 
xN'ovember  8,1932,  concerning  the  disposal  of  garbage  and  refuse  provides 
in  section  1  thereof  as  follows: 

"The  term  'refuse'  as  used  in  tUs  ordinance 
shall  be  taken  to  nean  all  waste  and  discarded 
oaterials  froru  dwelling  places,  households, 
apartment  houses,  stores,  office  builciings, 
restaurants,  hotels,  institutions  and  all 
coBimeroial  establishments,  including  waste 
or  discarded  food,  animal  and  vcj^retable 
matter  from  all  kitchens  thereof,  waste  paper, 
cans,  glass,  ahes,  and  boxes  and  cuttings 
froa  trees,  lawns  and  gardens." 

You  will  note  from  the  foregoing  that  this  ordinance  le  confined 
to  the  collection  of  garbage  "from  dwelling  places,  households,  apart- 
ment houses,  stores,  office  buildings,  restaurants,  hotels,  institu- 
tions and  all  cori.iercial  establishTaents"',  The  ordinance  ooes  iiot  cover 
the  Oity  and  .ounty  of  ar.  irancisco  as  a  :nunicipal  corporation. 
Throughout  the  ordinance  in  connection  with  the  disposal  of  rcfusa 
we  find  tha  following  language,  "as  defined  in  this  ordinance".   Ihis 
language  is  used  throu^iout  the  ordinance  and  indicates  beyond  any 
doubt  that  it  was  the  intention  of  the  fra:iers  of  the  ordinance  to 
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Include  only  such  producers  of  garbage  refuse  as  those  toentloned 
in  the  ordlnano*.  You  will  note  further  that  the  oralnanoe  provides 
a  coraplete  acherae  for  the  licensing  of  garbage  collectors  and  disposal 
by  districts.  lu  order  for  the  Oity  and  bounty  of  i  an  Vranclsco  to 
enter  into  an  agreement  for  the  disposal  of  its  garbage  under  the  terms 
of  this  ordinance  it  would  be  necessary  for  the  ^Jity  and  "ounty  to  deal 
with  garbage  collectors  licensed  to  or)erate  in  each  district.   It  is 
inconceivable  that  such  was  the  int^.ntion  of  the  frainers  of  the  ordinance. 

Incidentally  an  exaraination  of  the  ordinance  as  a  whole  leads 
to  the  conclusion  that  it  was  never  thtended  to  interfere  with  the  right 
of  the  Jity  and  County  of  "an  ''rancisco  to  deal  with  any  garbage  collector 
it  saw  fit  to  contract  with  for  th*  disposal  of  its  own  corporate  {,;arbaf;e. 

In  view  of  the  foregoing  I  am  of  the  opinion  that  the  referendum 
garbage  ordinance  does  not  apply  to  garbage  collected  from  the  .Uty  and 
County  of  San  /ranoisco  as  a  municipal  corporation  and  t  iat  any  contractor 
entering  into  a  contract  with  the  -Ity  and  bounty  of  ;an  L^'raucisoo  for 
the  disposal  of  its  corporate  garbage  Is  entitled  to  a  contract  provided 
he  meets  with  the  deiaands  of  the  bidders  ordinance. 

Ilespectfully, 


City  Attorney, 


To  the- 

PUHCHASSH  OF   SUPPLI2S 
DiaiSCTOS   OF  PtJBLIO  HEALTH. 
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SUBJECT:    Hight  of  .  ublic  Utilities 
OOTiniisslon  to  ^ippoint  its 
Secretary  »j|d  Head  of  i>ureau 
of  r  ublic  itelation»  *•  .Exempt 
from  Civil     ervico  Jrovisions 
of  Ci^arter. 


w 


•ar  clr: 


I  have  your  letter  under  date  of  December   ath  enclosing  a  copy 
of  a  letter  froa  G.   i».   Blddell  protesting  against   the   continuation  of 
tbe  aiaploynient  of  '!r.    Falton  Taylor, as  Secretary  of  the   ^  ublic   Utilities 
Coasiisslon  and  Ur,   Jackson  I*   Jerle  as  head  of  ^.^ureau  of  i  ublic  i^elations, 
upon  the  ground  that   both  ^f  these  employees  are  subject  to   the   Jivil 
Service  provisions  of  the   Jiiarter. 


OPINION 


S2GBSTAHY  - 


On.  February  24,1932,  I  rendered  to   the  public  Utilities 
Contnission  my  opinion  coniirming   the   right   of    the  Commission  to  appoint 
a  secretary  exempt  from  the  oivil  seryice  provisions  of  the   charter. 
This  opinion  was  confirmed  in  ay  supplemental  opinion  on  the  same 
subject  under  aate  of  June  23, 1032,   addressed  to  your  Com::nission»   I 
have   not   changed  my  opinion  on   t-he    subject;    and    basing  it  ui-on   the 
reasoning  contained  in  the  opinion  mentioned,   you  are   advised  that  in 
my  opinion  the  appointment  of  JTi,  Falton  Taylor  is  legal. 

HEAD  OF  ,'J  OF  IHJBLXQ   HiilLATIOMS 

On  tais  subject  I  have  before  vae  a  copy  of  a  letter  a.  ci  re  seed 
to  your  Goramlssion  by  J>ir.   ii.   Q.   cahlll,  whioh  letter  deals  with   the 
appoint  nent  of      r.    Jackson  Carle  as  head    of   the     bureau  of  ;  ublio   :telations. 
T^e  pertinent  portion  of  tne   letter  insofar  as  the   present  inquiry  is 
concerned  is  the   resolution  of  the  Utilities  Commission  whicli  deals  with 
the   establishirient  of  the  bureau  and   the   appointment  of    "r.   Carle, 
The  resolution  reads  as  follows: 

"./HSRSAS,   The   vuiuiaission  deems  it  advisable  that 
the   taxpayers  of  ttie   City  and  County  of   sa;:   'rancisco 
and  the   oublio  at    largo  should  have  a  'lore  intirriate 
knowledge  of   tae   activities  of  the  rublio  utilities 
undor  the   control  of   this  Conii'iission;    and 

rtHKRKAS,   it   is  deemed  advisable   to   create  a   :?ureau 
of  Public  delations  for  th     purpose  of  disseminating 
the  activities  and  accontplishnents  of  seld  utllltieo 
and  likewise  provide  a     eans  for   the   taxpayers  and 
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the  public  to  submit  suggestions  as  to  the  Improvement 
of  the  conduct  of  said  utllltlest 

NOW,  THER]:FORE,  BE  IT  RESOLVED,  That  there  is 
hereby  created  a  Bureau  of  Public  Pielatlons,  the  duties 
of  which  shall  be  to  advise  the  taxpayers  and  public 
generally,  through  newspapers,  periodicals  and  other 
means  of  the  activities,  accomplishments  and  condition 
of  the  utilities  under  the  control  of  the  Commission, 
and  the  Head  of  said  Bureau  shall  offer  suggestions  to 
the  commission  tending  to  improve  the  conduct  of  said 
utilities  and  to  afford  the  taxpayers  and  public  gen- 
erally, a  raodlum  of  offering  suggestions  for  the 
better  conduct  of  the  utilities  luider  the  control  of 
this  Conmiisslon,  and  the  Bureau  shall  perform  such 
other  duties  as  the  Manager  of  Utilities  may  assign 
to  said  Biireau: 

AHTD  BE  IT  FURTHER  RESOLVED,  That  E.  0.  Cahlll, 
Manager  of  Utilities,  be  and  he  Is  hereby  authorized  to 
employ  Jackson  T.  Carle  as  Head  of  the  Bureau  of  Public 
Relations,  at  a  monthly  salary  of  #350 ,00." 

It  anpears  from  Mr.  Cahlll 's  letter  that  at  the  time  of  the 
establishment  of  the  bureau,  your  Commission  exwapted  its  head  from 
the  j?equlrements  of  examination.  -  Your  resolution  March  21,  1934. 

It  therefore  appears  that  the  only  questions  to  be  de- 
termined are:   (1)  Is  the  Bvireau  of  Public  Relations  legally  es- 
tablished, and  (2)  was  the  order  of  your  Commission  exempting  the 
head  of  the  bureau  from  the  reqiilrements  of  oxaniinatlon  In  accord- 
ejice  with  the  provisions  of  the  Charter? 

The  pertinent  provisions  of  the  Charter  are  fovuid  in 
Sections  122  and  124  thereof.   They  are  as  follows* 

"Section  122.  The  San  Francisco  municipal 
railway,  the  San  Francisco  water  department,  the  Hatch 
Hetohy  project  until  the  completion  thereof  when  It 
shall  be  merged  with  the  water  department,  the  airport, 
and  any  other  public  utility  hereafter  acquired,  shall 
each  be  designated  as  a  department  \xnder  the  commission, 
and,  in  addition,  the  commission  may  create  a  bureau 
of  engineering  and  such  other  bureaus  as  it  may  deem 
necessary  for  the  handling  of  matters  that  do  not  per- 
tain exclusively  to  any  other  utility  or  department." 

"Section  124.   Subject  to  the  apr^roval  of  the 
Commission,  he  (the  Manager  of  Utilities)  sliall  appoint 
or  remove  the  heads  of  departments  and  bureaus  under 
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the  commission  exclusive  of  the  civil  servio«  provisions 
of  this  chart erT" 

It  is  apparent  from  the  above  language  that  if  the  b\ireau  of 
Public  Relations  is  properly  created,  and  is  such  a  bureau  as  Is  con- 
templated by  Section  122,  its  head  holds  his  position  ex«riipt  from  the 
civil  service  provisions  of  the  charter. 

In  my  opinion  the  language  of  Resolution  No.  42   of  the  Pub- 
lic Utilities  Commission  is  sufficient  to  ci^ate  the  bureau.  This 
being  80,  the  only  matter  to  determine  is  whether  the  bureau  with 
its  present  personnel  does  in  reality  constitute  a  bureau, 

Webster's  New  International  Dictionary  defines  "otireau"  as 
"a  department  or  office  of  government  for  the  transaction  of  public 
business  or  a  subdivision  of  such  a  department  or  office" • 

The  lexicographer  "Bouvler**  gives  the  term  the  following 
definitions 

'*In  the  classification  of  the  ministerial 
officers  of  government,  and  the  distribution  of  duties 
among  them,  a  bvireau  is  linderatood  to  be  a  division  of 
one  of  the  great  departments  of  which  the  secretaries, 
or  chief  officer,  constitute  the  cabinet," 

The  courts  have  from  ti;ae  to  time  been  called  upon  to  define 
the  term.   In  PEOPLE  v,  COPPIJJ,  117  N.  E,  85,  the  Supreme  Court  of 
Illinois  liad  occasion  to  consider  the  effect  of  an  ordinance  enacted 
by  the  City  Council  of  Chicago.   It  established  first  an  executive 
department  of  the  City  of  Chicago,  to  be  known  as  the  Department  of 
Public  VJelfare.   It  also  created  two  burea\is  of  the  department  of 
public  welfare,  one  to  be  Imown  as  the  Bureau  of  liinployment ,  and 
the  other  as  the  Bureau  of  Social  Surveys.   In  determining  that  the 
two  bureaus  were  properly  created,  the  court  said: 

"The  ordinance  now  xinder  consideration  creates 
an  executive  department  to  be  laiown  as  the  department 
of  public  welfare,  in  which  are  created  two  bureaus,  to 
be  known  as  the  bux»eau  of  employment  and  the  buj?eau  of 
social  surveys,  the  chief  officers  of  which  are  named 
as  the  superintendent  of  the  bvireau  of  employment  and 
the  superintendent  of  the  bureau  of  social  surveys. 
The  duties  of  the  respective  bureaus  were  prescribed,  and 
the  ordinance  sufficiently  indicates  the  intention  of  the 
council  to  start  this  executive  department  Into  operation 
at  once  with  two  bureaus,  under  the  direction  of  a  super- 
intendent of  each.  'ITiese  offices  were  not  left  to  be 
provided  for  or  prescribed  in  the  future  by  the  council, 
but  were  then  created  by  the  oMlnance  itself." 
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There  Is  a  case,  however,  which  gives  to  the  tenn  a  more 
restricted  meanlnj  and  holds  that  a  "bureau"  Is  a  division  of  a  de- 
partment presided  over  by  a  head  with  a  force  of  clerks  or  other 
employees  \mder  him.   Such  a  definition  is  found  in  BUTTON  v.  STATE 
CORPORATION  COMIIISSION  OF  VIRaiNIA,  54  3.  E.  769,  where,  after  quot- 
ing the  definition  of  Mr.  iiouvler  above  set  forth,  the  court  sayaj 

"It  is  a  fair  deduction  therefore  from  these 
definitions,  that  the  v^ord  'bureau'  in  the  connection 
and  sense  In  which  it  is  used  in  the  constitution,  im- 
plies not  only  a  division  where  business  is  to  be  con- 
ducted under  certain  rules  and  regulations,  but  Includes 
the  operating  force  as  well." 

Even  if  we  admit  that  this  nai^x'ow  definition  was  correct 
as  to  the  stated  facts  in  that  particiilar  case  those  facts  do  not 
match  up  with  the  facts  in  the  instant  case  for  the  following  reasons: 

I  have  before  me  in  the  letter  of  the  Manager  of  Utllitlee 
a  statement  to  the  effect  that  the  present  head  of  the  ureau  of  Pub- 
lic Relations  has  a  subordinate  under  him  and  that  so  far  as  matters 
concerning  relations  with  the  public  are  concerned,  dealings  with  the 
public  and  dissemination  of  news  relative  to  utility  matters  to  the 
public  are  conducted  through  the  head  of  the  Bureau  of  Public  xi-elat- 
lons.   In  other  words.  Insofar  as  matters  between  the  several  util- 
ities and  the  public  are  concerned,  the  Bureau  of  Public  ^ielations 
is  the  medium  for  their  transaction.  This  being  so,  the  head  of  the 
Btireau  has  under  his  jurisdiction,  so  far  as  his  activities  are  con- 
cerned, not  only  his  own  Imtaediate  subordinate,  but  also  the  eads  and 
employees  of  the  other  utilities  Insofar  as  their  relations  with  tlie 
public  are  concerned.  Therefore  it  appears  to  me  that  the  Btireau 
comes  directly  within  the  definition  set  forth  in  the  rather  narrow 
rvlB   of  the  Virginia  case.  To  hold  otherwise  would  mean  tliat  if  the 
Public  Utilities  Commission  desired  to  create  a  position,  the  Inctuu- 
bent  of  which  would  perform  the  duties  of  the  present  head  of  the 
Bureau  of  Public  Relations,  It  would  have  to  appoint  a  Civil  iservice 
employee  to  fill  the  position  and  that  eufter  the  position  was  filled 
the  person  appointed  to  it  could,  so  long  as  he  personally  performed 
all  of  the  duties  of  his  position,  hold  his  place  subject  to  the 
Civil  Service  provisions  of  the  charter,  but  if  by  careful  attention 
to  the  needs  of  his  position  he  extended  or  Increased  its  work  to 
such  an  extent  that  additional  personnel  was  needed  to  perform  the 
duties  incident  to  the  position,  the  Public  Utilities  Commission 
could  by  appointing  additional  personnel  convert  the  original  posit- 
ion into  a  bureau  and  place  at  its  head  some  person  other  than  the 
Civil  Service  employee,  and  the  Civil  Service  employee  who  had  built 
up  the  work  incident  to  his  position  would  have  to  yield  his  place 
to  the  newcomer* 
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I  oannot  bring  myself  to  believe  that  this  was  the  intention 
of  the  charter  frajners,  but  do  believe  that  if  the  Public  Utilities 
Cofflmlsslon,  in  the  exereiee  of  the  discretion  which  the  charter  vests 
In  It,  has  seen  fit  to  create  a  Biireau  of  Public  Relations  that  it 
has  the  right  to  determine  what  the  personnel  of  that  department  shall 
be  and  if  the  Commission  is  of  the  opinion  that  upon  the  inception 
of  the  bureau  the  head  thereof  with  one  assistant,  or  for  that  matter 
even  the  head  of  the  bureau  himself,  can  perform  the  present  duties 
of  the  Bureau,  the  Commission  has  the  right  to  so  constitute  the 
bureau  and  to  so  maintain  It  xintll  such  time  as  additional  employees 
may  be  necessary* 

In  applying  the  facts  to  the  instant  case  I  have  preavimed 
that  the  statements  contained  In  the  letter  of  the  Manager  of  Util- 
ities are  correct,  but  as  this  office  does  not  constitute  a  fact 
finding  body,  the  rulings  herein  made  are  subject  to  the  correctness 
of  the  facts  as  stated,  not  only  in  your  own  communication,  but 
also  to  the  correctness  of  the  facts  as  stated  by  the  Iianager  of 
Utilities  in  his  letter  to  you« 

You  are  therefore  advised  that  in  my  opinion,  based  upon 
the  facts  herein  set  forth,  the  Bureau  of  Public  xHelatlons  is  a 
properly  created  bureau  of  the  Public  Utilities  CcKnmission  and  that 
the  Incumbent  thereof  holds  his  position  exempt  from  the  civil 
service  provisions  of  the  charter. 

Respectfully, 


cm  immwi 

CIVIL  SERVICE  C{»5MISSI0N 

Copy  to  I 

MAMAOER  OF  UTILITIES 


P.  S.  I'or  your  convenience  I  am   enclosing  you  copies  of 
my  opinion  relative  to  the  secretary  of  Utilities  Commission* 
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December  19,  1934. 

SUBJECT!  In  re  Status  of  Matt  Jorgensen, 
Itaployee  of  San  Francisco  '^ater 
Dapartment • 

lientlement 

I  have  your  commiinicatlon  asking  as  to  whether  or  not  Mr, 
Matt   Jorgensen  Is  entitled  to  a  pex'manent   standing  in  the  operating 
division  of  the  San  f'rancisco  v;ater  Department, 

OPIHIOH 

The  facts  as  I  have  them  before  rae  are  as  follows: 

Mr,  Jorgensen  was  an  etaployee  of  the  Spring  Valley  Water 
Company  and  for  a  period  of  more  than  one  year  prior  to  the  acquisi- 
tion of  the  operating  properties  of  the  Spring  Valley  Water  Company 

by  the  Gity  and  Coimty  of  San  Fi*ancisco  was  employed  in  the  Con- 
struction Department  of  that  company  and  was  so  employed  on  the  3rd 
day  of  Mar<^,  1950,  when  the  City  acquired  these  properties.  His 
activities  dxiring  the  term  of  his  employment  up  to  the  month  of 
December,  1931,  were  outside  of  San  Francisco  when  he  was  trsinsf erred 
to  the  San  Francisco  office  for  the  purpose  of  continuing  certain 
data  regarding  his  construction  work. 

It  would  therefore  appear  that  \inder  the  provisions  of  the 
new  charter  Mr.  Jorgensen  received  a  civil  service  standing  in  the 
position  which  he  was  occupying  during  the  month  of  'Ctober,  1932, 
and  before  the  adoption  of  the  charter  amendment  exempting  construct- 
ion employees  from  the  civil  service  provisions  of  the  charter  that 
Mr.  Jorgensen  was  by  order  of  the  head  of  the  ^ater  .•  department  tjrans- 
ferred  from  construction  work  to  the  work  of  figuring  the  valuation 
and  depreciation  of  the  several  properties  of  the  San  Francisco 
Water  Department  and  therefore  he  was  not  subject  to  the  effect  of 
the  resolution  of  the  civil  service  commission  adopted  on  I ebruary 
15,  1933,  exempting  civil  service  employees  engaged  in  construction 
work  outside  the  City  from  civil  seirvic*. 

This  being  the  case,  it  appears  to  me  that  In  confojnnity 
with  opinions  heretofore  rendered  to  yoixr  Commission  Ur,    Jorgensen 
having  been  transferred  from  the  Constimctlon  to  the  Operating  De- 
partdiant  while  he  was  entitled  to  the  benefits  of  the  civil  service 
provisions  of  the  charter,  he  now  retains  that  status  and  Is  en- 
titled to  hold  the  position  to  which  he  lias  been  assigned. 

Respectfully, 

Civil  Service  Commission  CITY  ATTORNEY 

City  Hall 
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